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1 Chapter One — Background and methodology

1.1 Introduction

Inthe recent years, illicit trade and fraudulent behaviour are not only commonly observed in the offline
world but have also spread to the e-commerce sector globally, especially with regards to the European
Union (‘EV’). Fraud and evasion with respect to the levy of value-added tax (‘VAT’) and customs duties
are facilitated by the complexity of the current system and often exploit customs duties and VAT
exemptions.

At present, small consignments imported into the EU that are worth less than €22 are exempt from
both VAT and customs duties. With around 150 million small consignment parcels imported VAT-free
into the EU each year, this system is open to massive fraud and abuse.! According to the European
Anti-Fraud Office (‘OLAF’), “customs fraud can take a variety of forms such as undervaluation, where
fraudsters declare lower value for a good upon import, misdeclaration of goods to benefit from less
tariffs, or smuggling”.? The described fraudulent behaviour is especially common with high-value goods
such as smartphones and tablets, which are consistently undervalued or wrongly described in the
customs declarations, in order to benefit from the exemption.> Moreover, these activities create major
distortions for EU businesses,* which, unlike non-EU businesses, are liable to apply VAT on every
importation and thus are put at a clear disadvantage.®

One of the most common channels for receiving small consignments is through online purchases. It is
estimated that Member States currently lose €5 billion VAT revenues annually due to non-compliance
from cross-border e-commerce,® as well as the VAT foregone from the VAT exemption for the
importation of small consignments.” This is expected to rise to €7 billion by the end of 2020.8 It is also
estimated that up to €25 billion of non-EU trade is not VAT compliant.’

To tackle these problems, the EU legislator has adopted a variety of new rules concerning the e-
commerce supply chains originating from third countries, commonly referred to as the VAT e-
commerce package.® These rules will become effective as of 1 July 2021 and are aimed at promoting
a level playing field for e-commerce entrepreneurs and combating fraud and evasion. Amongst others,
the VAT e-commerce package includes the abolishment of the VAT exemption for low-value
consignments and creation of liability for other actors in the supply chain. The package also fosters
greater cooperation and coordination by Member State administrations leading to a more efficient
and effective audit regime, especially with respect to proper implementation of the customs
procedures.

1 KPMG, E-commerce: new VAT rules coming up, 2019, p. 3

2 European Commission, Senior customs officials discuss next steps in combating customs fraud, Press Release
14/2019

3 KPMG, E-commerce: new VAT rules coming up, 2019, p. 3

4 1bid.

5 European Commission, Commission Proposes New Tax Rules to Support E-Commerce and Online Businesses in
the EU

5 European Commission, Proposal for a Council Directive amending Directive 2006/112/EC and Directive
2009/132/EC as regards certain value added tax obligations for supplies of services and distance sales of goods,
COM(2016) 757 final, p. 2

7 European Commission, Modernising VAT for e-commerce: Question and Answer

8 |bid.

% lbid.

10 |bid.



In the EU, customs authorities are the ones that carry out supervision, verification and risk assessment
of all goods that enter the customs territory of the Union. These authorities are also the ones expected
to combat cross-border fraud as they collect all the levies due upon importation, including customs
duties and VAT. Although throughout the last twenty years, the role, functions and organisation of the
customs authorities changed significantly,!! especially with respect to the use of information and
communication technologies,’? the authorities still mainly rely on risk analysis, exchange of
information and the internal control mechanisms of the business itself. In practice, it is virtually
impossible for the authorities to check each and every consignment and to provide effective control.?
The problem was deepened as some Member States have allowed themselves to even further loosen
their customs controls, creating an imbalanced system.!* Therefore, the current customs legislation
forbids anti-competitive practices when carrying out customs controls and encourages standartisation
and harmonisation of the controls.®

Despite having all Member States committed “on paper” to achieving this goal, there are a number of
remaining unresolved issues, which are especially recurrent with respect to VAT and customs controls
of e-commerce imports. These issues, their background and possible solutions are examined in the
current thesis.

1.2 Research questions

In the light of what has been discussed above, the following research questions were formulated and
are used as a foundation for my thesis:

1. Following positive EU VAT and customs laws, what are the current VAT and customs control
mechanisms for distance sales of non-EU goods in the context of e-commerce and to what extent
are these mechanisms (i.e. rules) in line with the principles of neutrality, effectiveness, simplicity
and prohibition of fraud?

2. As of 2021, what will the VAT and customs control mechanisms be for distance sales of non-EU
goods in the context of e-commerce, and to what extent are these mechanisms (i.e. rules) in line
with the principles of neutrality, effectiveness, simplicity and prohibition of fraud?

3. With regard to the principles of neutrality, effectiveness, simplicity and prohibition of fraud, what
should the VAT and customs control mechanisms be for distance sales of non-EU goods in the
context of e-commerce?

1.3 Research limitations

Considering that the aforementioned research questions focus on VAT and customs controls in the
process of goods originating from third countries and third territories entering the customs territory
of the Union, certain research limitations are noted.

11 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 67

12 Recital 17 of the UCC; Also, Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 67-68

13 papis-Almansa, M.: VAT and electronic commerce: the new rules as a means for simplification, combatting
fraud and creating a more level playing field? (ERA Forum 2019) 20:201-223, p. 221

14 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 26

15 Recital 19 of the UCC



For example, the thesis does not discuss the cases where the transfer of rights on the goods takes place
exclusively electronically (e.g. in the case of purchase of an e-book). The reason is that such instances
do not give raise to customs debt. Indeed, although not a clear-cut case in terms of identifying the
applicable rules,'® obtaining intangible goods does not lead to the incurring of customs duties.
Traditionally, such goods fall under the scope of the General Agreement on Trade in Services (‘GATS’)Y’
as they do not cross the physical border and thus are not subject to the rules of importation in the
context of international commerce. Moreover, for EU VAT purposes, these products are considered as
services.'®

To that end, the facilitated use of One Stop Shop by suppliers of e-services,*® which is foreseen by the
VAT e-commerce package, is clearly outside the scope of my research. The same is valid for all the new
measures introduced to support start-ups and micro-businesses, such as the yearly VAT threshold of
€10,000 for intra-EU distance sales. In summary, these rules provide that cross-border sales under the
threshold, to other countries within the EU, are treated as domestic sales with VAT paid to the selling
(online) company’s own tax administration.?°

Finally, the thesis does not touch upon the role of the customs controls for purposes other than
collecting levies (non-fiscal measures), such as the fight against terrorism and criminal activities,*
health requirements or agricultural policies supervision, intellectually property protection, compliance
with environmental standards and protection of cultural heritage.?

1.4 Research justification

The volume of e-commerce supplies of goods entering the customs territory of the EU is of immense
importance since it allows the Union to better position itself as a player on the international trade
arena. As pointed out by the World Customs Organisation (“‘WCQ’), e-commerce has become a game
changer and policy makers should acknowledge how it impacts the already existing patterns, and
consider how to ensure out-of-the-box solutions to tackle the main issues it brings. 23

First, my thesis aims to explore the most notable problems of illicit trade and other fraudulent activities
in the context of e-commerce and the existing customs and import VAT Union rules. Without claiming
to provide an exhaustive list of relevant issues, the thesis highlights a number of recurring cases of
non-compliance with the established regime. Similar to the EU legislator, WCO has also identified the
“efficiency of clearance and delivery of low value and small parcels” as one of the main issues of
customs controls.?* In this regard, the main focus of this thesis are the problems (i.e. fraudulent
activity) caused by the large quantities of low-value goods obtained through e-commerce and crossing

16 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 49

7 General Agreement on Trade in Services adopted by the World Trade Organisation in 1994

8 For e-books see Judgment of 5 March 2015, Commission / France (C-479/13) ECLI:EU:C:2015:141 and Judgment
of 5 March 2015, Commission / Luxembourg (C-502/13) ECLI:EU:C:2015:143

% European Commission, Modernising VAT for e-commerce: Question and Answer

20 |bid.

21 As also enshrined in the SAFE framework, developed by the World Customs Organisation, which provides for
safety and security measures to be taken by the customs authorities.

22 The last two measures stem from CITES (the Convention on International Trade in Endangered Species of Wild
Fauna and Flora, also known as the Washington Convention), adopted by the EU though a series of regulations.
23 WCO, Cross-Border E-Commerce

24 |bid.



the border of the Union. On a side note, | briefly discuss the cases of abuse of the so called “customs
procedure 42” (‘CP 42’),%° which could also occur in the course of e-commerce.

Second goal of my thesis is to examine the currently existing VAT and customs control mechanisms
stipulated in the EU and international legislation and assess to what extent they effectively tackle fraud
and evasion in the context of e-commerce, while at the same time not hampering international trade
flows. | give insight into what are the main changes proposed by the VAT e-commerce package and
other future initiatives and in particular, what is their impact on the VAT and customs controls. On the
top of that, the existing and forthcoming VAT and customs controls rules are assessed against the
requirements of the following benchmark principles — neutrality, effectiveness, simplicity and
prohibition of fraud.

Finally, the thesis attempts to provide recommendations on how the VAT and customs control
mechanisms should be designed in order to meet the standards set by the benchmarks.

1.5 Methodology

Overall, | draw conclusions based on the data derived from literature review and, wherever
appropriate, case-law examination. | analyse the relevant legislative and doctrinal sources and present
the main conclusions of the Court of Justice of the European Union (‘CJEU’), especially with regards to
the normative benchmarks. Alongside, | also examine relevant findings presented in reports and
studies produced by institutional bodies at international and EU level, such as the WCO, the World
Trade Organisation (“WTQ’), the Organisation of Economic Cooperation and Development (‘OECD’),
the European Commission (‘the Commission’), the European Court of Auditors (‘ECA’), as well as by
independent researchers.

From a methodological perspective, the thesis relies on multiple layers of research.

First, a descriptive research is carried out so that the thesis can explore the current problems with VAT
and customs controls in the context of e-commerce and the changes introduced by the VAT e-
commerce package and other initiatives.

Second, a normative research is used in order to test the existing and future VAT and customs control
mechanisms against the normative benchmarks (i.e. the principles of neutrality, effectiveness,
simplicity and prohibition of fraud).

Third, through the means of explorative research, a conclusion is drawn on the proper design of the
VAT and customs control mechanisms in the light of the aforementioned legal principles. In order to
reach this conclusion, a comparative research is conducted by juxtaposing the EU legislation with a
number of international standards.

1.6 Research structure and outline

The thesis is structured as follows:

e Chapter 1 provides general background information about the VAT and customs controls in
the field of e-commerce, presents the research questions, justifies them, and delineates them

25 To be further discussed in Section 3.2.1



from other research topics. It also introduces the chosen research methodology and explains
how the latter is applied to the research questions.

Chapter 2 outlines the research framework by elaboration on the positive law that is analysed
in the thesis, lists the relevant instruments that are intended to facilitate the research process
and provides the author’s understanding on the examined notions and concepts. The chapter
further explains the normative benchmarks against which the current and future rules of VAT
and customs controls in the field of e-commerce will be tested - the principles of neutrality,
effectiveness, simplicity and prohibition of fraud.

Chapter 3 provides an overview of noteworthy cases of e-commerce fraud identified by the
existing mechanisms of VAT and customs controls. Particular focus is placed on low-value
consignments and the effect of their volumes and most common related irregularities on the
commercial turnover and supply chain. Discussed is also the abuse of CP 42.

Chapter 4 elaborates on the current VAT and customs control mechanisms stipulated in the
VAT and customs legislation. The presentation is made in the light of applicable international
standards. The chapter also provides an assessment to what extent are the current rules in
line with the principles of neutrality, effectiveness, simplicity and prohibition of fraud.

Chapter 5 presents the changes brought by the VAT e-commerce package, relevant for the VAT
and customs controls. The new rules are assessed against the principles of neutrality,
effectiveness, simplicity and prohibition of fraud. Once again, the evaluation is made in the
context of relevant international initiatives. Other recent endeavours of the Commission
expected to take effect in near future are briefly discussed at the end of Chapter 5.

Chapter 6 draws conclusions based on what has been established in the previous chapters,
thus directly answering to Research Questions 1 and 2. It also makes recommendations on
how the VAT and customs control mechanisms should be designed in order to meet the
normative benchmarks, which in effect gives an answer to Research Question 3.



2 Chapter Two — Research framework

For the purposes of the thesis, | have analysed a number of positive laws (statutes and case-law) and
soft law instruments that apply at EU and international level. The legislative framework is used to
derive the meaning of all concepts and notions needed to answer the research questions described in
Section 1.2 and is assessed against the selected normative benchmarks.

2.1Primary elements of positive law and soft law

Customs control mechanisms maintained by the customs authorities of the EU Member States stem
from the general obligations contained in the Union Customs Code (‘UCC’).? In particular, Article 3
and Recital 16 UCC serve as a legal basis for the new mission of the customs authorities, which is to
“contribute to fair and open trade, to the implementation of the external aspects of the internal
market, of the common trade policy and of the other common Union policies having a bearing on trade,
and to overall supply chain security.”?” Customs authorities are expected to work towards this mission
in cooperation, as provided for in Regulation 515/97,% which was last amended in 2015 in order to be
fully in line with the objectives set in the UCC.

Conceptually, the leading role of the customs controls has international dimensions since it is a result
of various initiatives of the WCO. Notable is the Revised Kyoto Convention®® which aims at facilitating
the international trade and improving effectiveness of the controls imposed by the customs
authorities. The Convention was enhanced by two other WCO instruments - the SAFE Framework>°
and the Immediate Release Guidelines.?’ The SAFE framework places as its main priority the trade
facilitation and security through applying modern customs control processes and mechanisms.?? The
Immediate Release Guidelines on the other hand are intended to “assist both Customs and Trade with
expediting the clearance of large number of small or negligible value goods across borders that were
primarily being carried by courier and express mail services” .2? It is worth noting that the latest update
of the Guidelines aims in particular to “provide specific guidance to both Customs and Trade on
expediting the release/clearance of increasing volumes of low-value and small E-Commerce

shipments/parcels” .3

Indeed, one of the main challenges for the customs controls are the large amounts of small
consignments made through e-commerce channels and originating in third countries.?® In the EU, there
is a regime of exemption from import VAT and customs duties for goods of intrinsic value of up to

26 Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down
the Union Customs Code

27 Article 3 of the UCC

28 Council Regulation (EC) No 515/97 of 13 March 1997 on mutual assistance between the administrative
authorities of the Member States and cooperation between the latter and the Commission to ensure the correct
application of the law on customs and agricultural matters

2 |nternational Convention on the simplification and harmonization of Customs procedures, also known as the
Revised Kyoto Convention, entered into force in 2006

30 WCO, SAFE framework of Standards to Secure and Facilitate Global Trade, adopted 2005 and last amended in
2018

31 WCO, Immediate Release Guidelines, adopted in 1990 and last amended in 2018

32 Hossain, S. S. Revised Kyoto Convention: The Best Practice Guide for Customs. Global Trade and Customs
Journal Volume 3, Issue 11/12 (Kluwer Law International 2008), p. 387

33 WCO, Immediate Release Guidelines

34 |bid.

35 WCO, Study Report on E-commerce, p. 18-19



€22.35 Although often used in practice and even extended by the CJEU to cover grouped consignments
with a combined intrinsic value exceeding the threshold,?” the low-consignment regime will soon be
abolished by the upcoming VAT e-commerce package.>® The package introduces a number of changes
in the VAT and customs legislation aimed at responding to the variety of challenges raised by e-
commerce. The changes were intended to enter into force on 1 January 2021, but the deadline was
postponed to 1 July 2021 due to the COVID-19 pandemic.

Among other things, through the VAT e-commerce package, the Commission amended the main
cooperation instrument for VAT fraud prevention - Regulation 904/2010.*° This amendment was not
a coincidence as the package places in its main priorities the goal to “facilitate cross-border trade,
combat VAT fraud and ensure fair competition for EU businesses.”*! In fact, Regulation 904/2010 was
amended several times, out of which two more instances are of relevance to the thesis. First, the
amendment made by Regulation 2018/1541,%? which inter alia deals with the non-compliance with CP
42,% introduced by Article 143(1)(d) of Directive 2006/112/EC (‘VAT Directive’).** Second, the
amendments enacted by Regulation 2020/283,* which aims to tackle precisely cross-border VAT fraud
in the scope of e-commerce. Regulation 2020/283 will however come into force only on 1 January
2024.%

Another source of particular importance for the thesis is the 2019 Special Report of the ECA on the
challenges faced by the collection of VAT and customs duties in the scope of e-commerce.*’ For full
understanding, regard should be given to the Special Report’s Background Paper*® and the ECA’s
Special Report on import procedures from 2017.*° The 2019 Special Report examines “whether the
European Commission has established a sound regulatory and control framework on e-commerce with
regard to the collection of VAT and customs duties, and whether Member States’ control measures
help ensure the complete collection of VAT and customs duties in respect of e-commerce.”® The
report lists and explains a number of deficiencies of the currently existing system, part of which
arguably will not be resolved by the new rules entering into force on 1 July 2021.

Finally, in order to put the VAT e-commerce package in international perspective, the thesis assesses
the EU measures in the light of the WCO e-commerce package, which includes the WCO Cross-Border
E-Commerce Framework of Standards, accompanied by a number of documents supporting its

36 See Section 3.1.1

37 Judgment of 2 July 2009, Har Vaessen Douane Service (C-7/08, ECR 2009 p. 1-5581) ECLI:EU:C:2009:417

38 See Section 5.2.1

39 European Commission, Modernising VAT for cross-border e-commerce

40 Council Regulation (EU) No 904/2010 of 7 October 2010 on administrative cooperation and combating fraud
in the field of value added tax

41 European Commission, Modernising VAT for cross-border e-commerce

42 Council Regulation (EU) 2018/1541 of 2 October 2018 amending Regulations (EU) No 904/2010 and (EU)
2017/2454 as regards measures to strengthen administrative cooperation in the field of value added tax

43 Recital 4 of Regulation 2018/1541

44 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax

45 Council Regulation (EU) 2020/283 of 18 February 2020 amending Regulation (EU) No 904/2010 as regards
measures to strengthen administrative cooperation in order to combat VAT fraud

46 Article 2 of Regulation 2020/283

47 ECA, Special Report no 12/2019, E-commerce: many of the challenges of collecting VAT and customs duties
remain to be resolved (pursuant to Article 287(4), second subparagraph, TFEU), 2019

48 ECA, Background paper, Collection of VAT and customs duties on cross-border e-commerce, 2018

49 ECA, Special Report no 19/2017, Import procedures: shortcomings in the legal framework and an ineffective
implementation impact the financial interests of the EU (pursuant to Article 287(4), second subparagraph, TFEU),
2017

50 ECA Special Report no 12/2019, p. 4
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implementation. The Framework sets fundamental standards for the effective management of cross-
border e-commerce from both facilitation and control perspectives,”® along the key principles
identified and adopted in the WCO Luxor Resolution®? on Cross-Border E-Commerce.>® To gain more
nuanced understanding of the WCO e-commerce package, the thesis also draws reference to the WCO
Study Report on E-Commerce, which outlines WCO “Members’ current practices and ongoing and/or

future initiatives on cross-border low value e-commerce”.>

2.2 Description of the concepts used

For the purposes of clarity, the concepts that are to be discussed in the thesis are explained in the
following paragraphs.

2.1.1 VAT and customs controls

The WCO Glossary of International Customs Terms defines ‘customs control’ as “measures applied by
the Customs to ensure compliance with Customs law”.>® In the UCC, the EU legislator expanded on this
definition by providing that customs controls are “specific acts performed by the customs authorities
in order to ensure compliance with the customs legislation and other legislation governing the entry,
exit, transit, movement, storage and end-use of goods moved between the customs territory of the
Union and countries or territories outside that territory, and the presence and movement within the
customs territory of the Union of non-Union goods and goods placed under the end-use procedure.”*®
In particular, EU customs controls must follow the new mission objectives listed in Article 3 of the
UCC®” and should be in line with the safety and security standards set in Chapter 6 of the Revised Kyoto
Convention.>®

With regards to VAT controls, there is no available legal definition. Taking inspiration from the WCO
Glossary’s definition of ‘customs control’, VAT control could be defined as “measures applied by
authorities to ensure compliance with VAT laws”. This definition is broader and takes into
consideration that both customs and tax authorities could be involved in establishing and maintaining
VAT controls.

51 WCO Cross-Border E-Commerce Framework of Standards, 2018 p. 9. The standards relate to areas, such as the
legal framework and use of advance electronic data, risk management for facilitation and control, simplified
clearance procedure, models of revenue collection and others.

52 WCO Luxor Resolution on the guiding principles for cross-border e-commerce, 2017

53 WCO Cross-Border E-Commerce Framework of Standards, p. 3

54 WCO, Cross-Border E-commerce

55 The definition cross-references to General Annex, Chapters 2 and 6 of the Revised Kyoto Convention; WCO,
Glossary of International Customs Terms, p. 9

56 Article 5(3) of the UCC

57 (a) protecting the financial interests of the Union and its Member States;

(b) protecting the Union from unfair and illegal trade while supporting legitimate business activity;

(c) ensuring the security and safety of the Union and its residents, and the protection of the environment, where
appropriate in close cooperation with other authorities; and

(d) maintaining a proper balance between customs controls and facilitation of legitimate trade.

8 For example, the control should be limited to ensuring compliance with customs law; the customs control
should be applied through risk management; customs control should be audit-based; customs administration
should seek to cooperate with other customs administrations and the trade by concluding mutual agreements
and memoranda of understanding; customs authorities should use IT solutions and e-commerce etc.
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To that end, Regulation 904/2010 may also be considered as a source for guidance since it defines the
main parameters of administrative cooperation in the course of VAT controls, such as rapid
information exchange and automated access to information.>®

2.1.2 E-commerce

WCO clarifies in its e-commerce package that there are various views, approaches and perspectives on
the definition of e-commerce.®° Some see it mainly through the eyes of the business,®* while others
contemplate it from the perspective of the administration.®? Both at national level and at the level of
the international organisations, the definitions “include elements such as the use of information and
communication technologies and the Internet as a means of communication, initiation of transactions,
movement across borders from one economy to another, and electronic payment.”®® According to the
WCO® and the academia,®® for customs control purposes, e-commerce includes:

e Online ordering, sale, communication and, if applicable, payment,
e Cross-border transactions/shipments,

e Physical (tangible) goods, and

e Destined to consumer/buyer (commercial and non-commercial).

From EU VAT perspective, the e-commerce sales usually take place through the mechanism of distance
sale of goods, where goods are dispatched or transported to a consumer (non-taxable person),
between two Member States or from a third country. Currently, the VAT Directive does not provide a
definition for “distance sale of goods”, although it stipulates some of its main features. For example,
there are established rules for determining the place of supply of an intra-EU distance sale of goods.®®
The CJEU also helped clarifying the term by stating for instance that in a distance sale of goods “the

%9 Recital 11 of Regulation 904/2010

80 WCO Cross-Border E-Commerce Framework of Standards, p. 7.

51 The WTO defines e-commerce in its Work Progamme on Electronic Commerce as “the production, distribution,
marketing, sale or delivery of goods and services by electronic means”. See WTO, Agreement and Electronic
Commerce, WTO Doc. WT/GC/W /90, 1998. In the same sense is the definition provided by the OECD and Eurostat
- “the sale or purchase of goods or services, whether between businesses, households, individuals or private
organizations, through electronic transactions conducted via the internet or other computer-mediated (online
communication) networks”. See ECA Special Report no 12/2019, p. 7

52 The Kyoto Convention ICT Guidelines define e-commerce the following way: “The process of electronically
exchanging information to facilitate the trade of goods and services. An essential component of this process is
the integration of business procedures with the appropriate technologies.” See WCO, Kyoto Convention - General
Annex Guidelines - Chapter 7 Application of Information and Communication Technology, Version 7 2014, p. 120
53 |bid.

54 |bid.

55 Antov, M.: The impact of E-Commerce on the basic functions of customs control in the EU Member States,
Conference paper (WCO PICARD 2019), p. 2

56 pursuant to Article 33 and 34 of the VAT Directive, if a taxable person is selling under the “per-country”
threshold of €35,000 to a non-taxable person in another Member State, he may charge and collect VAT at the
place of origin. On the other hand, if a taxable person is selling to a non-taxable person in another Member State
for more than the threshold (from €35,000 to €100,000, depending on that Member State), he should register
for VAT purposes there and charge VAT, following the destination principle. This regime has been established in
order to spare compliance costs for small-size business with few cross-border supplies and at the same time
avoid distortion of competition caused by the general regime, where VAT is due always in the place of origin
(Article 32 of the VAT Directive). Otherwise, sellers will always dispatch or transport goods from Member States
with low VAT rate. See Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky
One, EC Tax Review 2018-4 (Kluwer Law International 2018), p. 190
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role of the supplier is predominant in terms of initiating and organising the essential stages of the
dispatch or transport of the goods”.®” However, the VAT e-commerce package introduced definitions
for both distance sale of goods within the EU and distance sale of goods imported from outside the
EU.8 The latter is of upmost importance for the purposes of the thesis, as it covers e-commerce
supplies of goods originating in non-EU countries.

2.2 Normative benchmarks

The following sections aim to expand on each of the normative components of the research questions.

2.2.1 Principles of neutrality. Correlation with principle of simplicity and principle
of effectiveness

The principle of neutrality stems from the preamble of the VAT Directive® and is a concept intrinsic
to EU VAT law. The CJEU considers it a fundamental principle for the common system of VAT,”®
although not primary law,”* and the doctrine splits the principle into two aspects — economic and
legal.”

The economic aspect also known as the principle of ‘system neutrality’ requires that the VAT should
be exactly proportionate to the price of goods and services.” This has been stipulated by statutory
law’* and by the CJEU, who has referred on many occasions to the system neutrality principle when
interpreting the EU VAT law.”® Two main rules may be derived from the system neutrality: ’®

e EU VAT law should not result in business decisions for concentration of production or
distribution in the supply chain;
e EU VAT law should not lead to cascading VAT, resulting in double or non-taxation.

The legal aspect of the principle of neutrality reflects the general EU principle of equal treatment,”’
but also safeguards the objectives of the neutrality of competition.”® In other words, it ensures that

57 Judgment of 18 June 2020, KrakVet Marek Batko (C-276/18) ECLI:EU:C:2020:485), para. 63

58 See Section 5.2.1

59 point 5 of the VAT Directive refers to “highest degree of neutrality” and point 7 — of “neutrality in competition”
70 Judgment of 19 September 2000, Schmeink & Cofreth and Strobel (C-454/98, ECR 2000 p. 1-6973)
ECLI:EU:C:2000:469

7! Judgment of 19 July 2012, Deutsche Bank (C-44/11, Publié au Recueil numérique) ECLI:EU:C:2012:484

72 Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 36

73 Ibid.

74 Article 1(2) of the VAT Directive and Recital 8 to the First Council Directive 67/227/EEC of 11 April 1967 on the
harmonisation of legislation of Member States concerning turnover taxes

7> For example in Judgment of 19 September 2000, Schmeink & Cofreth and Strobel (C-454/98, ECR 2000 p. I-
6973) ECLI:EU:C:2000:469; Judgment of 29 April 2004, Faxworld (C-137/02, ECR 2004 p. |-5547)
ECLI:EU:C:2004:267; Judgment of 29 October 2009, SKF (C-29/08, ECR 2009 p. I-10413) ECLI:EU:C:2009:665

76 Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 36-37; Nellen, F.J.G.: Information Asymmetries in EU VAT (Datawyse / Universitaire Pers
Maastricht 2017), p. 80

77 For example, Judgment of 8 June 2006, L.u.p. (C-106/05, ECR 2006 p. I-5123) ECLI:EU:C:2006:380, para. 48;
Judgment of 10 April 2008, Marks & Spencer (C-309/06, ECR 2008 p. 1-2283) ECLI:EU:C:2008:211, para. 49;
Judgment of 10 July 2008, Koninklijke Ahold (C-484/06, ECR 2008 p. 1-5097) ECLI:EU:C:2008:394, para. 36;
Judgment of 18 December 2008, Royal Bank of Scotland (C-488/07, ECR 2008 p. 1-10409) ECLI:EU:C:2008:750,
para. 27

78 point 7 of the preamble of the VAT Directive
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similar goods and services (but also taxable transactions) are treated equally for VAT purposes.” The
principle of (legal) neutrality/neutrality of competition is intrinsically connected with the neutrality of
the legal form,®° but also with the principle of simplicity of the system.?!

The principle of simplicity is a general principle typical for tax policy design not only at EU level but
internationally. Its understanding, according to the doctrine®?, is threefold:

e Policy simplicity — simple tax design and relevant definitions;

e form simplicity — clearly defined tax laws so that they could be understood well by all
stakeholders;

e Action simplicity — simple compliance and administration of tax. It requires that the costs for
tax enforcement and administration are reduced to minimum.

The principle of simplicity is also related to the principle of effectiveness, which is a general principle
of EU law enshrined by the CJEU. The Court has ruled on multiple occasions that Member States must
not make it in practice impossible or excessively difficult to exercise rights conferred by EU law.® As
elaborated by AG Jaaskinen, the “principle of effectiveness, or effective judicial protection, obliges
Member State courts to ensure that national remedies and procedural rules do not render claims
based on EU law impossible in practice or excessively difficult to enforce.”®*

In the context of EU VAT law, the CJEU has frequently examined both simplicity and effectiveness.® In
some cases, the Court has explicitly mentioned effectiveness® whereas in others, it has expressed
simplicity and effectiveness in a similar manner.?” In fact, the doctrine often, either mentions that both
principles are connected,® or it refers to one single principle of legal simplicity and effectiveness, which
requires the application of VAT to be as simple and uncomplicated as possible.

7% Judgment of 22 May 2008, Ampliscientifica and Amplifin (C-162/07, ECR 2008 p. 1-4019) ECLI:EU:C:2008:301,
para. 25

80 Judgment of 29 March 2012, BLM (C-436/10, Publié au Recueil numérique) ECLI:EU:C:2012:185, para. 26

81 Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 38

82 De Silva, B.: The Impact of Tax Treaties and EU Law on Group Taxation Regimes (Kluwer Law International
2016), p. 3.02; Harris, P.: Corporate Shareholder/Income Taxation and Allocation of Taxing Rights Between
Countries (IBFD 1997), p. 8-10

8 For example, Judgment of 20 September 2001, Courage and Crehan (C-453/99, ECR 2001 p. 1-6297)
ECLI:EU:C:2001:465, para 29; Judgment of 13 July 2006, Manfredi (C-295/04 to C-298/04, ECR 2006 p. 1-6619)
ECLI:EU:C:2006:461, paragraph 62; and Judgment of 30 May 2013, J6rés (C-397/11) ECLI:EU:C:2013:340, para.
29

84 Opinion of Mr Advocate General Jaaskinen of 7 February 2013, Donau Chemie and others (C-536/11)
ECLI:EU:C:2013:67, para. 3

85 For example, Judgment of 5 October 1995, Aprile / Amministrazione delle Finanze dello Stato (C-125/94, ECR
1995 p. 1-2919) ECLI:EU:C:1995:309, para 18, Judgment of 10 July 2008, Koninklijke Ahold (C-484/06, ECR 2008 p.
[-5097) ECLI:EU:C:2008:394, para. 39

86 Judgment of 11 April 2013, Rusedespred (C-138/12) ECLI:EU:C:2013:233, para. 30

87 Judgement of 8 May 2013, Petroma Transports and others (C-271/12) ECLI:EU:C:2013:297, Judgment of 12 July
2012, EMS-Bulgaria Transport (C-284/11, Publié au Recueil numérique) ECLI:EU:C:2012:458

88 Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 38

89 Nellen, F.J.G.: Information Asymmetries in EU VAT (Datawyse / Universitaire Pers Maastricht 2017), p. 88
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Taken in correlation with the principle of (legal) neutrality/neutrality of competition, simplicity and
effectiveness require that small enterprises cannot be placed in disadvantageous position compared
to big organised (often international) companies due to the complexity of the system.*®

Finally, it is worth noting an important international aspect of the principle of neutrality, namely the
aspect of ‘external neutrality’. The latter entails that goods and services supplied to a customer in
another country should leave the country of the supplier VAT-free. ! This notion ensures the fulfillment
of the economic aspect of neutrality (the VAT paid is not a cost to the business), its legal aspect (similar
goods and services are taxed equally) as well as the neutrality of competition (goods and services
purchased cross-border and locally carry the same burden of VAT).%? In fact, there is also a clear
correlation with the EU customs legislation, since the import® and export® of goods for VAT purposes
are considered as direct expressions of the ‘external neutrality’.>> Under the EU VAT rules, the goods
must be fully relieved from the burden of the VAT once they enter/exit the customs territory of the
Union.*®

2.2.2 Principle of prohibition of fraud

In general, the CJEU has never referred to the prohibition of fraud as a ‘principle’, however, given its
importance, the doctrine has adopted the views that it should be referred to as ‘principle of
prohibition of fraud’.%’

What has been established in the settled case-law of the CJEU is that EU VAT law cannot be relied on
for abusive and fraudulent ends.®® This means that if a taxable person commits a fraud, he or she
cannot rely on the advantages foreseen in the VAT legislation, for example, right to deduction of
incurred VAT or exemption.®®

The same understanding is maintained also in the customs legislation of the Union. For example,
Recital 11 of the UCC draws reference to Commission Communication of 9 August 2004 entitled
“Protecting the Communities' financial interests - Fight against fraud - Action Plan for 2004-2005” and
its Recital 15 is clear that “facilitation of legitimate trade and the fight against fraud require simple,

% Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 38. Although the author refers only to the VAT system, | consider that there are no
obstacles for the conclusion to apply also to customs law.

1 |bid.

2 |bid.

%3 Article 30 of the VAT Directive

9 Article 148 of the VAT Directive

9 Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 38

% |bid.

7 Ibid p. 42

%8 Judgment of 12 May 1998, Kefalas and others / Elliniko Dimosio and Organismos Oikonomikis Anasygkrotisis
Epicheiriseon (C-367/96, ECR 1998 p. 1-2843) ECLI:EU:C:1998:222, para. 20; Judgment of 23 March 2000,
Diamantis (C-373/97, ECR 2000 p. 1-1705) ECLI:EU:C:2000:150, para. 33; Judgment of 3 March 2005, Fini H (C-
32/03, ECR 2005 p. 1-1599) ECLI:EU:C:2005:128, para 32; See also Van Doesum, A. J. Van Kesteren, H.W.M. and
Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law International 2016), p. 42 and Pistone P. Anti-
Avoidance Rules in Lang, M. and Lejeune, I. (eds), Improving VAT/GST — Designing a Simple and Fraud-Proof Tax
System (IBFD 2014), p. 591-602

9 For example, Judgment of 7 December 2010, Criminal proceedings against R. (C-285/09, ECR 2010 p. 1-12605)
ECLI:EU:C:2010:742; Judgment of 18 December 2014, Schoenimport "Italmoda" Mariano Previti (C-131/13, C-
163/13, C-164/13) ECLI:EU:C:2014:2455, joined with Turbu.com (C-163/13) and Turbu.com Mobile Phone’s (C-
164/13)
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rapid and standard customs procedures and processes.” Furthermore, more comprehensive provisions
addressing fraud are foreseen in several specific situations described in the UCC.1 In addition, OLAF’s
Joint Customs Operations, often coordinated with the WCO,°! aim to tackle various forms of illicit
trade, such as smuggling, counterfeiting and undervaluation.? In general, it could be said that there
is a strong relationship between the customs Union, the own resources derived from customs duties
and the need to protect the customs duty regime from fraud.'®

It should also be underlined that the principle of prohibition of fraud is not restricted to persons
carrying out the fraudulent transactions themselves.’® Subject to this principle is also a person that
knew or should have known that, by the transaction relied on as a basis for the right concerned, he or
she was participating in fraud committed in the context of chain of supplies.’®® For EU VAT purposes,
this conclusion is derived from the respective CJEU case-law'% and for the purposes of EU customs
law, it may be inferred by analogy from Article 79(4), second subparagraph of the UCC, which defines
who would be the customs debtor in the case of non-compliance with the conditions for placing non-
Union goods under a customs procedure.*”’

100 For example, pursuant to Article 22(6)(e) of the UCC, the applicant’s right to be heard is waivered if such
information would prejudice investigations initiated for the purpose of combating fraud; Pursuant to Article
96(1)(b) of the UCC, in the context of special procedures or temporary storage, the European Commission may
decide to temporarily prohibit recourse of the comprehensive guarantee referred to in Article 95 of the UCC, in
respect of goods which have been identified as being subject to large-scale fraud; As a positive impact, Article
124(7) of the UCC provides that the customs debt shall be extinguished with regard to the person whose
behaviour did not involve any attempt at deception and who contributed to the fight against fraud.

101 For example, Annual Reports on the protection of the EU's financial interests 2006 SEC (2007) 930 and SEC
(2007) 938, para. 3.3

102 For example, Operation SNAKE was aimed at dealing with undervaluation of products from China.

103 | yons, T.: EU Customs Law (Oxford University Press 2018), para 3.1.1.4

104 van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 43

105 | bid.

106 judgment of 18 December 2014, Schoenimport "Italmoda” Mariano Previti (C-131/13, C-163/13, C-164/13)
ECLI:EU:C:2014:2455, joined with Turbu.com (C-163/13) and Turbu.com Mobile Phone’s (C-164/13)

107 “\Where a customs declaration in respect of one of the customs procedures referred to in point (c) of
paragraph 1 is drawn up, and any information required under the customs legislation relating to the conditions
governing the placing of the goods under that customs procedure is given to the customs authorities, which leads
to all or part of the import duty not being collected, the person who provided the information required to draw
up the customs declaration and who knew, or who ought reasonably to have known, that such information was
false shall also be a debtor.”
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3 Chapter Three — Noteworthy cases of e-commerce
fraud

In the current chapter, | am going to examine the most common cases of VAT and customs fraud,
involving goods originating in third countries and distributed through e-commerce channels. For
purposes of clarity, | have limited myself to two groups of activities — fraud with low-value
consignments and fraud with CP 42. In fact, undervaluation and abuse of CP 42 have been noted as
two of the main forms of e-commerce fraud also by OLAF, who gathered evidence from 25 Member
States’ investigative experiences.®®

3.1 E-commerce fraud with low-value goods

3.1.1 General framework

At present and until the entry into force of the VAT e-commerce package, the EU legislation provides
several exemptions with respect to low-value consignments.

Regarding VAT, Member States are obliged to exempt importation of goods with negligible value. Such
value is left to be defined by the Member States, as long as it is within the range of €10 and €22.1%°
Considering that most of the Member States had chosen to adhere to the maximum of €22, this
would be the threshold accepted as relevant for the purposes of the thesis. The applicable legislation®?
refers to “total value”, which is to be understood as the intrinsic value*? of the goods, increased by
any handling*® and transport costs.''* Nevertheless, differences in the interpretation have been found
in some Member States.'™®

Regarding customs duties, again, goods with negligible value are exempt. However, in this case, the
threshold is set at €150 of intrinsic value.'®

According to the doctrine, these rules establish the de minimis regime in the EU, which ensures that
any consignment of value of up to €22 is imported VAT and customs duties free.’” Moreover, goods

108 ECA Special Report no 12/2019, p. 43

109 Article 23 of Council Directive 2009/132/EC of 19 October 2009 determining the scope of Article 143(b) and
(c) of Directive 2006/112/EC as regards exemption from value added tax on the final importation of certain goods
110 Eyropean Commission, Assessment of the application and impact of the VAT exemption for importation of
small consignments, Specific Contract No7 TAXUD/2013/DE/334, Final report 2015, p. 8

111 Directive 2009/132/EC and Article 143(1)(b) of the VAT Directive

112 Although there is no legal definition available, this is generally understood to be the actual value of the goods,
excluding transport and insurance costs.

113 g, insurance, packaging

114 Eyropean Commission, Assessment of the application and impact of the VAT exemption for importation of
small consignments, Specific Contract No7 TAXUD/2013/DE/334, Final report 2015, p. 41

115 For example, Ireland and Germany consider that the total value may include transport costs, and Austria that
the total value covers only the value of the goods, excluding transport costs. See ECA Special Report no 12/2019,
p. 41

116 Article 23 of Council Regulation (EC) No 1186/2009 of 16 November 2009 setting up a Community system of
reliefs from customs duty

117 pope, S., Sowiriski, C. and Taelman, |. Import value de minimis level in selected economies as cause of
undervaluation of imported goods Volume 8 Number 2 World Customs Journal 75-90, 2014, p. 78
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of such value are deemed to be declared for release for free circulation simply by their presentation!®
to the customs authorities, provided that the necessary data is accepted.*®

However, the de minimis regime does not exhaust all the exemptions of low-value consignments
available under the EU VAT and customs law. There is also a special regime for goods sent from one
private individual to another as gifts, i.e. exchanged in a non-commercial setting. Such goods with total
value not exceeding €45, and after answering to certain conditions,'?® are exempt from both VAT*#
and customs duties.?? Overview of the applicable thresholds is provided in the table below:

Table 1: Threshold for the low-value consignment relief*??

Low value consignment relief
B2C Euro 0 - 22 Euro 22 - 150 > Euro 150
no VAT, no CD VAT, no CD VAT, CD
P2p Euro 0 - 45 > Euro 45
no VAT, no CD VAT, CD

All low-value consignment reliefs discussed above are applicable also to purchases of goods online
from third countries.

3.1.2 Mis-declaration and splitting of low-value consignments

Although facilitating trade, due to rapid growth in the volumes of shipments of low-value goods each
year,'* the reliefs are often subject to fraud. As pointed out by the OECD, “at the time when most
current low-value import reliefs were introduced, internet shopping did not exist and the level of
imports benefitting from the relief was relatively small”.?> According to the ECA, non-compliance with
the low-value consignment regime, in the context of e-commerce, can take three main forms: i)
undervaluation of goods; ii) wrong declaration of non-eligible goods either as eligible for the

118 Article 139 of the UCC

119 Article 141(5) of Commission Delegated Regulation (EU) 2015/2446 of 28 July 2015 supplementing Regulation
(EU) No 952/2013 of the European Parliament and of the Council as regards detailed rules concerning certain
provisions of the Union Customs Code (UCC DA)

120 To be of an occasional nature; to be of personal/family use of the consignee and not of commercial purpose;
to be sent without consideration

121 Article 1 of Council Directive 2006/79/EC of 5 October 2006 on the exemption from taxes of imports of small
consignments of goods of a non-commercial character from third countries (codified version) and Article
143(1)(b) of the VAT Directive

122 Articles 25 and 26 of Council Regulation (EC) No 1186/2009 of 16 November 2009 setting up a Community
system of reliefs from customs duty

123 ECA Special Report no 12/2019, p. 29

124 The European Commission estimates that between 1999 and 2013, the total annual volumes of small
consignment receipts originating from outside the EU have grown from 29.78 million to 114.85 million, a
percentage increase of 286% for the entire period. The Commission explains that this is most likely caused by the
impact of e-commerce. See European Commission, Assessment of the application and impact of the VAT
exemption for importation of small consignments, Specific Contract No7 TAXUD/2013/DE/334, Final report 2015,
p. 37

125 OECD, Addressing the Tax Challenges of the Digital Economy, OECD/G20 Base Erosion and Profit Shifting
Project, 2014, p. 134
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commercial low-value consighment relief or as gifts!?® and iii) splitting of consighments in order for

their value to be under the threshold.??” Each of these three acts will be discussed separately.

Undervaluation is defined by the ECA as a situation, where “the importer declares a value of imported
goods which is lower than the actual value, often accompanied by the presentation of fake commercial
documents”.128 Undervaluation is massively exploited within the EU and causes substantial loss of VAT
that is being collected.’®® An example could be given with Belgium and the UK.2*° In Belgium, postal
parcels of goods, ordered from online shops, are systematically declared with a value below €22,
although the amount actually paid is much higher.'®! For the UK, the ECA points out that the wide-
spread undervaluation concerns goods imported from the Far East and the USA, and that the price
declared is usually 10 - 100 times lower than the correct valuation.'®? Overall, the ECA concludes that
the systematic undervaluation is “potentially encouraged” by the VAT and customs duties exemptions
of low-value consignments.'*® This understanding has been challenged by the doctrine. For instance,
Pope et al claim that, although there is a general trend to undervalue every good received in the EU,
no link could be found between the low-value consignment regime and the undervaluation
practices.’*

Similarly to undervaluation, wrong declaration relates to situations where goods have been declared
as if they are entitled to benefit from the low-value consignment relief. For example, due to loopholes
in the customs system, goods are declared with an intrinsic value higher than €150, but still are
accepted by the customs authorities as eligible for the exemption from customs duties.’®® A variation
of this could be simply declaring the goods as gifts, in order to benefit from the VAT and customs duties
exemption for imports of non-commercial character. In the past, this was the case with delivering
international low-value parcels to the UK via the Channel Islands.®

Splitting of consignments has not been elaborated in the literature,®’ since it is self-explanatory — a
consignment is divided in parts, each of which having a value falling under the necessary threshold and
benefiting from the relief. This type of fraud is characterised by the doctrine with high interest from
the business and low complexity.'*® However, this practice is of less relevance, especially after the Har
Vaessen case, where the CJEU ruled out that grouped consignments of goods of individual negligible
value, but with a combined value above the threshold for exemption from customs duties, are eligible

126 ECA Special Report no 19/2017, p. 53

127 ECA Special Report no 12/2019, p. 29

128 ECA Special Report no 19/2017, p. 14

129 The estimated loss from undervaluation amounts to €4 billion. See European Commission, Development of
Cross-border E-commerce through Parcel Delivery, Final report 2019, p. 231

130 At the time when the ECA was conducting the research necessary for Special Report no 19/2017 and Special
Report no 12/2019, the UK was still a Member State of the EU.

131 pe Standaard, Cel Cybersquad spoorde al 858 frauderende webshops op

132 ECA Special Report no 19/2017, p. 53

133 ECA Special Report no 12/2019, p. 12

134 pope, S., Sowinski, C. and Taelman, I. Import value de minimis level in selected economies as cause of
undervaluation of imported goods Volume 8 Number 2 World Customs Journal 75-90, 2014, p. 74

135 ECA Special Report no 19/2017, p. 53

136 previously, 75% of the non-EU parcels entering the UK were estimated to originate in the Channel Islands,
which are part of the EU customs territory, but pursuant to Article 6(1)(e) of the VAT Directive, are treated as
non-EU territory for VAT purposes. This practice ended in 2012, when the non-commercial low-value exemption
was removed for goods entering the UK from the Channel Islands. See European Commission, VAT Aspects of
Cross-border E-Commerce — Options for Modernization, Final report 2015, p. 63

137 Although it has been recognised by the Commission. See, for example, European Commission, 30th Annual
Report on the Protection of the European Union’s financial interests, Fight against fraud, 2018, p. 47

138 van der Hel-van Dijk, E.C.J.M. and Griffioen, M. A.: Online Platforms: A Marketplace for Tax Fraud?, EU VAT
Note, INTERTAX, Volume 47, Issue 4 (Kluwer Law International 2019), p. 397
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to benefit from the relief, provided that each parcel of the grouped consignment is addressed
individually to a consignee within the EU.**°

The Commission also discusses the different forms of non-compliance with the low-value consignment
rules and groups undervaluation and wrong declaration under the term ‘mis-declaration’ .**° The latter
description will be used in the remaining of the thesis. According to the Commission, mis-declaration
is considered as one the main reasons for the VAT gap.'*! This is further supported by an independent
study reporting that in 2016, 65% of the consignments sent by non-EU taxable persons via post, were
non-compliant.'#

3.2 E-commerce fraud with customs procedure 42

3.2.1 General framework

CP 42 is aregime stemming from Article 143(1)(d) of the VAT Directive, which an importer uses in order
to obtain a VAT exemption in the Member State of importation when the imported goods are about
to be transported onward to another Member State via an intra-Community supply.’*® VAT is then
charged in the Member State of destination and remitted by the final recipient. Few important
clarifications of this regime have been provided by the CJIEU. In Enteco Baltic and Vetsch Int.
Transporte, the Court explained that the importer cannot be denied the exemption, as long as all the
material conditions of CP 42 are fulfilled, even in the case where the goods were handed over to a final
recipient different from the one mentioned in the import declaration'* or the final recipient was
engaged in fraudulent activities.'* However, in both cases, the CJEU was clear that the customs
authorities are obliged to deny the exemption, if it is proven that the importer himself knew or should
have known that he was participating in a fraud.®

3.2.2 Abuse of customs procedure 42

Although an important facilitation for the business,'*” CP 42 is prone to frequent abuse by fraudsters.
This has been recognised by both the ECA and the Commission, who for several years have made
recommendations to both tax and customs administrations how to tackle the problem.'*® When the

139 Judgment of 2 July 2009, Har Vaessen Douane Service (C-7/08, ECR 2009 p. 1-5581) ECLI:EU:C:2009:417

140 Eyropean Commission, Assessment of the application and impact of the VAT exemption for importation of
small consignments, Specific Contract No7 TAXUD/2013/DE/334, Final report 2015, p. 41

141 |bid.

142 Basalisco, B., Wahl, J. and Okholm, H. E-commerce Imports Into Europe: VAT and Customs Treatment,
Copenhagen Economics, 2016; Also in Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead
Is Still a Rocky One, EC Tax Review 2018-4 (Kluwer Law International 2018), p. 193

143 ECA Special Report no 19/2017, p. 37

144 Judgment of 20 June 2018, Enteco Baltic (C-108/17, Publié au Recueil numérique) ECLI:EU:C:2018:473, para.
61

145 Judgment of 14 February 2019, Vetsch Int. Transporte (C-531/17) ECLI:EU:C:2019:114, para. 43

146 Judgment of 20 June 2018, Enteco Baltic (C-108/17, Publié au Recueil numérique) ECLI:EU:C:2018:473, para.
100; Judgment of 14 February 2019, Vetsch Int. Transporte (C-531/17) ECLI:EU:C:2019:114, para. 43

147 European Parliament, VAT fraud: economic impact, challenges and policy issues, Study requested by the TAX3
Committee, PE 626.076 — October 2018, p. 23

148 ECA Special Report no 19/2017, p. 9

20



ECA examined seven Member States, it established that the loses caused by the abuse of CP 42 in 2009
amount to 29 % of the VAT applicable on the taxable amount of the imports concerned.'*®

In the context of e-commerce, the ECA found that the abuse of CP 42 often takes place when imported
goods are stored in an EU warehouse until “purchased by and delivered to the consumer on behalf of
the non-EU supplier without accounting for VAT for this delivery”.’®® For instance this practice
manifests in the so-called “fulfilment house fraud”, where non-EU fraudulent online sellers (for
example, from China) ship group consignments to fulfilment houses within the EU, usually by means
of cheap transport. The goods are exempt from import VAT under CP42 (or simply low-value
consignment relief, if they are under the applicable threshold) and then, once the EU customer orders
online, they are dispatched from these fulfilment houses VAT-free, as if they had been sent from
outside the EU (see the figure below). Furthermore, there is an additional benefit for the online sellers,
as they can offer the goods at lower prices and with fast delivery to the customer.*! Such fraud is often
flagged to the authorities by local businesses placed in disadvantageous position.'*?

Figure 1: Example of “fulfilment house fraud”
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CP 42 could also be abused for the purposes of undervaluation. As pointed out by the Commission
during an inspection carried out in Slovakia in December 2016, “the main risk of undervaluation was
detected in imports covered by CP 42 where the importer is usually located in another Member
State”.’>3 In such cases, the final recipient of the imported goods makes a payment to the non-EU

149 ECA, Special Report no 13/2011, Does the control of customs procedure 42 prevent and detect VAT evasion?,
Executive summary, (pursuant to Article 287(4), second subparagraph, TFEU), 2011, p. 22

150 ECA Special Report no 12/2019, p. 42

151 European Commission, Development of Cross-border E-commerce through Parcel Delivery, Final report 2019,
p. 231

152 For example, see Petition, Stop the £billion VAT Fraud on eBay & Amazon by Chinese, NON EU & UK businesses
153 ECA Special Report no 19/2017, p. 51
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supplier that is much higher than the invoice value indicated to the customs authorities of the Member
State of importation.!*

A fraud combining abuse of CP 42 and undervaluation was observed in Operation OCTOPUS,*> which
was carried out in 2016 by the French customs authorities in cooperation with OLAF. The fraudulent
scheme took place mainly in the UK, where the goods were sent after initially arriving in Germany. The
fraudsters exploited certain deficiencies of the customs controls in the UK'® to release in free
circulation in the EU significantly undervalued (5 to 10 times®’) Chinese textiles and footwear.'*® The
fraud was further aggravated by the fact the VAT was not paid in the Member States of destination
(Poland and Slovakia).®® An illustration of how the fraud was carried out is provided in the figure
below.

Figure 2: Abuse of CP 42 for importing undervalued goods from China to the EU¢°
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154 |bid., p. 38

155 European Commission, La douane et 'OLAF présentent les résultats de I'opération OCTOPUS, Press Release
No 19/2016

156 For example, the UK did not apply proper risk management procedures and did not request a guarantee for
the release of goods declared with a potentially undervalued customs value. See ECA Special Report no 19/2017,
p. 40

157 European Commission, La douane et I'OLAF présentent les résultats de I'opération OCTOPUS, Press Release
No 19/2016

158 ECA Special Report no 19/2017, p. 41

159 | bid.

160 1bid.
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4 Chapter Four — Current VAT and customs control
mechanisms

In the following paragraphs | will present the main VAT and customs control rules and their consistency
with the principles of neutrality, effectiveness, simplicity and prohibition of fraud.

4.1 Current customs controls

4.1.1 General framework

All non-EU goods entering the Union, including the ones obtained through e-commerce channels,
should be subject to customs controls. **! Since these goods are often of low value and are received
through postal and courier services, they are rarely physically checked by the customs authorities*®?
(see the figure below). Nevertheless, these authorities are the ones who bear the ultimate
responsibility for monitoring the compliance of the importer and for setting up appropriate risk
management framework.®3

Figure 3: Classic supply chain of low-value consignments

I
E,n

Unlikely
physical
checks
Non-EU supplier T -lj > Consumer

Low- value
goods

I —) = invoice
===p = transport trajectory
I — = deduction of VAT
I —p = payment of VAT
----- = border
|

In general, customs authorities are expected to operate as one single unit, bound by common legal
requirements and identical control procedures.®* To that end, controls follow the policy of the Union
and are intended to satisfy the interests of all Member States.!¢°

161 |n this sense, see also Standard 6.1 of the Revised Kyoto Convention

162 See also Table 3 for the frequency of physical checks

163 ECA Special Report no 12/2019, p. 29

164 Antov, M.: The impact of E-Commerce on the basic functions of customs control in the EU Member States,
Conference paper (WCO PICARD 2019), p. 4; Also this was the objective of the Customs 2013 initiative, as
indicated in ECA Special Report no 19/2017, p. 36 and 37

165 Antov, M.: The impact of E-Commerce on the basic functions of customs control in the EU Member States,
Conference paper (WCO PICARD 2019), p. 4
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According to the UCC, the authorities “may carry out any customs controls they deem necessary”,®

which creates a very wide margin of discretion, sometimes even extending the controls to persons
other than the declarant.’®” An indicative list of actions is explicitly stipulated in statutory law.®®
Despite their broad range of powers, customs authorities should conduct controls in line with certain
internationally defined standards.'®® For example, the authorities must ensure preserving the integrity
of each consignment through a seal integrity programme,’° from the moment of loading of the goods
to the time of their release.!’* Moreover, the integrity of the consignment and its monitoring along the
supply chain has to be assisted by voluntary use of technologies, facilitated by the customs
authorities.'”?

In order to ensure the legality of the trading practices, the EU legislation allows the goods to be subject
to customs controls both at the moment when they cross the border and later on.'”® Thus, customs
controls are carried out not only before or at the time of release of the goods, but also after the release
(post-release control).*”* In fact, customs authorities can check if the customs debt determined for the
economic operator is at the appropriate level or to establish if there might be some other customs
debt left undetermined, by going back through 3 years of data.!”> As pointed out by OLAF, although
the controls before or during release are “indispensable for addressing undervaluation and the
detection of new types or patterns of fraud or irregularities”, post-release controls often tackle non-
fraudulent irregularities. ¢ Post-release controls can be carried out at a variety of premises and can
include a wide range of checks.'””

166 Article 46(1) of the UCC

167 For example, customs authorities may require an applicant for AEO status to send to them the tax
identification numbers concerning solely the natural persons who are in charge of the applicant or who exercise
control over its management and those who are in charge of the applicant’s customs matters. See Judgment of
16 January 2019, Deutsche Post (C-496/17, Publié au Recueil numérique) ECLI:EU:C:2019:26

168 pyrsuant to Article 46(1) of the UCC, customs controls may include “examining goods, taking samples,
verifying the accuracy and completeness of the information given in a declaration or notification and the
existence, authenticity, accuracy and validity of documents, examining the accounts of economic operators and
other records, inspecting means of transport, inspecting luggage and other goods carried by or on persons and
carrying out official enquiries and other similar acts.”

169 ECA Special Report no 12/2019, p. 40

170 WCO, SAFE framework of Standards to Secure and Facilitate Global Trade, p. 8 referring to the Guidelines to
Chapter 6 of the General Annex to the Revised Kyoto Convention

171 \WCO, SAFE framework of Standards to Secure and Facilitate Global Trade, p. 7

172 \WCO, SAFE framework of Standards to Secure and Facilitate Global Trade, p. 8

173 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 265-266

174 Article 48 of the UCC

175 Terra, B. and Jansen C.: Introduction to the Union Customs Law (IBFD 2018), p. 37

176 European Commission, 30th Annual Report on the Protection of the European Union’s financial interests, Fight
against fraud, 2018, p. 34.

177 Article 48 of the UCC provides that for the purposes of post-release controls, “the customs authorities may
verify the accuracy and completeness of the information given in a customs declaration, temporary storage
declaration, entry summary declaration, exit summary declaration, re-export declaration or re-export
notification, and the existence, authenticity, accuracy and validity of any supporting document and may examine
the accounts of the declarant and other records relating to the operations in respect of the goods in question or
to prior or subsequent commercial operations involving those goods [...]. Those authorities may also examine
such goods and/or take samples where it is still possible for them to do so. Such controls may be carried out at
the premises of the holder of the goods or of the holder's representative, of any other person directly or indirectly
involved in those operations in a business capacity or of any other person in possession of those documents and
data for business purposes.”
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4.1.2 Risk management

When carrying out customs controls, including post-release, the authorities are obliged to perform risk
analysis.}”® This obligation is waived when the authorities conduct “random checks”,*’® however, such
checks fall within the legal definition of ‘risk management’.’®° Indeed, there is a statutory obligation
for the authorities in any case to carry out customs controls within a common risk management
framework.'® The requirement for establishing such framework also has multilayered international
dimension.'® As pointed out by the WCO, the connection between risk assessment and customs
controls “is an ongoing and shared process commencing at the time when goods are being prepared
for export by the exporter and, through ongoing verification of consignment integrity, avoiding
unnecessary duplication of controls.”*

The UCC explains the purpose of the common risk management framework'® and provides an
indicative list of activities which should be covered by the framework.'® It is also stipulated that the
framework has to be based upon:8¢

e the exchange of risk information and risk analysis results between customs administrations®’
— such communication is carried out when the risks are assessed as being significant and
requiring customs control.’®® The results of the control should either establish that the event
triggering the risks has occurred or that the threat presents a high risk elsewhere in the Union;

e establishing common risk criteria and standards'® that include the description of the risks,
the factors or indicators of risk to be used to select goods or economic operators for customs
control, the nature and the duration of customs controls. The Commission has established
common financial risk criteria and standards through an Implementing Decision under Article

178 Article 46(2) of the UCC. For the risk analysis, the authorities should use “electronic data-processing
techniques, with the purpose of identifying and evaluating the risks and developing the necessary counter-
measures, on the basis of criteria developed at national, Union and, where available, international level.” The
obligation to perform risk analysis also stems from Standard 6.8 of the Revised Kyoto Convention.

179 Article 46(2) of the UCC. However, this exception is not present in Standard 6.8 of the Revised Kyoto
Convention.

180 Article 5(25) of the UCC provides that ““risk management” means the systematic identification of risk,
including through random checks, and the implementation of all measures necessary for limiting exposure to
risk.”

181 Article 46(3) of the UCC

182 Standard 6.3 of the Revised Kyoto Convention; Standard 4 of WCO, SAFE framework of Standards to Secure
and Facilitate Global Trade; WCO, Immediate Release Guidelines, p. 3

183 WCO, SAFE framework of Standards to Secure and Facilitate Global Trade, p. 7

184 According to Article 46(4) of the UCC, the authorities “shall undertake risk management to differentiate
between the levels of risk associated with goods subject to customs control or supervision and to determine
whether the goods will be subject to specific customs controls, and if so, where.”

185 pyrsuant to Article 46(4) of the UCC, such activities could be “collecting data and information, analysing and
assessing risk, prescribing and taking action and regularly monitoring and reviewing that process and its
outcomes, based on international, Union and national sources and strategies.”

186 Article 46(3) of the UCC

187 Article 46(5) of the UCC

188 Risk-related information is exchanged between customs offices through the online Risk Information Form
(RIF). See European Commission, Customs Risk Management Framework (CRMF)

189 Article 46(7) of the UCC
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50(1) of the UCC.'*° As highlighted by the ECA, these criteria are partially in line with the
criteria set by the WCO.!

e establishing control measures'®? - although not provided in the legislation, in practice, customs
authorities employ control measures, such as X-ray scanners, radiation portal, sniffer dogs,
and random selection for examination.*3

e establishing priority control areas that cover particular customs procedures, types of goods,
traffic routes, modes of transport or economic operators which are subject to increased levels
of risk analysis and customs controls during a certain period.'%

Moreover, when defining the common risk criteria and standards, the control measures and the
priority control areas, the customs authorities should take into account the proportionality to the risk,
the urgency of the necessary application of the control and the probable impact on trade flow, on
individual Member States and on control resources.®”

4.1.3 Administrative cooperation in customs

Customs controls can also be carried out in cooperation'®® within the Union, as well as with non-EU
customs authorities.’” This is particularly important when there is a high influx of large quantities of
low-value goods arriving through e-commerce channels, simultaneously crossing the EU border in
different Member States. In fact, the roots of customs cooperation go back to the Lisbon Treaty.'%®

4.1.3.1 Customs cooperation within the EU

There are various types of cooperation within the EU, both between the Member States (horizontal)
and with the Commission (vertical).'*®

190 The common financial risk criteria and standards “are a set of rules that allow the Member States customs
clearance systems to systematically identify (or, "flag electronically"), transactions that present a potential
financial risk and that require further scrutiny and/or control action.” They “encompass the majority of known
financial risks and contribute to a more consistent approach to customs controls.” Similar criteria for safety and
security have also been developed through another Commission’s Implementing Decision. Both sets of criteria
are only available to customs risk management experts in the Member States and not to the public. See,
European Commission, Customs Risk Management Framework (CRMF)

131 Only the criteria that could be implemented in the Member States’ risk management systems. See ECA Special
Report no 12/2019, p. 40 and WCO Customs Risk Management Compendium, Postal/Express Consignments Risk
Indicators and Manual, Volume 2

192 Article 46(3) of the UCC

133 WCO, Study Report on E-commerce, p. 18

134 Article 46(8) of the UCC

15 Article 46(6) of the UCC

196 Article 47 of the UCC

137 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 270

198 Article 33 of the Treaty of the Functioning of the EU (TFEU) stipulates that the European Parliament and the
Council should take “measures to in order to strengthen customs cooperation between the Member States and
between the latter and the Commission”.

199 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 270
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4.1.3.1.1 Horizonal cooperation

Regulation 515/97 provides that all activities and strategies for horizontal cooperation in customs
matters are coordinated by the Committee for Mutual Assistance,?° chaired by the Commission and
including representatives of the Member States.?’! The procedures for cooperation could be upon
request?®? or spontaneous.2® The information collected by the authority that received the request, or
provides spontaneous assistance, constitutes admissible evidence for administrative and judicial
proceedings in the Member State of the requesting authority.?®* In any case, an action carried out in
the Member State of the requested authority should follow the rules of that Member State and should
be exclusively performed by the staff of that authority.?®

4.1.3.1.2 Vertical cooperation

Under Regulation 515/97, Member States communicate relevant information to the Commission®%
and vice versa.?”” To that end, assistance is also provided by OLAF, who plays central role in combating
fraud and conducting administrative investigations, in order to protect the financial interests of the
EU.?°® However, OLAF lacks coercive powers, therefore the actual control measures remain to be taken

200 Article 433 of Regulation 515/97

201 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 272

202 Article 4 of Regulation 515/97 et seq. Apart from the general obligations of the requested authority to transmit
information enabling the other authority to ensure compliance with the customs legislation (Article 4), to
transmit any attestation, document or certified true copy of a document (Article 5), or make available any
information in its possession (Article 8), there are a number of other obligations. For example, the requested
authority should notify the addressee or have it notified of all instruments or decisions which emanate from the
administrative authorities, while observing the rules in force in the Member State in which it is based (Article 6);
should keep a special watch on persons, on places where the goods are stored, on the movement of those goods
and on the means of transport used (Article 7); should make the appropriate administrative enquiries concerning
breaches of the customs or agricultural legislation (Article 9) etc.

203 Article 13 of Regulation 515/97 et seq. Apart from the general obligations of the requested authority to
provide assistance to the other authority (Article 13) and to communicate any information in its possession, in
particular reports and other documents or certified true copies or extracts thereof (Article 14(b)), there are also
other obligations. The requested authority should keep the special watch provided for in Article 7 and should
immediately send all relevant information concerning breaches of customs or agricultural legislation, and in
particular concerning the goods involved and new ways and means of carrying out operations that constitute or
appear to constitute a breach (Article 15(1)).

204 Article 12 (in case of request) and Article 16 (in case of spontaneous assistance) of Regulation 515/97.
However, they cannot be included in judicial proceedings if explicitly stated by the requested authority at the
time of communication of the information.

205 This stems from Article 9(2) of Regulation 515/97, stating in particular that: “Administrative enquiries shall at
all times be carried out by staff of the requested authority. The applicant authority's staff may not, of their own
initiative, assume powers of inspection conferred on officials of the requested authority. They shall, however,
have access to the same premises and the same documents as the latter, through their intermediary and for the
sole purpose of the administrative enquiry being carried out.” See also Armella, S.: EU Customs Code (Bocconi
University Press 2017), p. 273

206 For example, Article 17(1), 18(1) of Regulation 515/97

207 For example, Article 17(2), 18(4) of Regulation 515/97

208 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 275. See also Regulation (EU, Euratom)
No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations
conducted by the European Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the
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by the “national law enforcement officers”,?%® including the customs authorities. Finally, it should be

mentioned that the exchanged information under mutual assistance on customs matters is contained
in electronic databases, which are constantly updated.?® In fact, without implementing the necessary
IT measures, Member States would not meet the standards set by the Commission, the WCO and the
WTO.2!! The central database for customs cooperation?!? could be accessed in each Member State and
from the Commission.?*3

4.1.3.2 Customs cooperation with non-EU authorities

As already mentioned, EU customs authorities may also cooperate with authorities from non-EU (third)
countries. International customs cooperation has been recognised as a priority by the Revised Kyoto
Convention®* and WTO’s Trade Facilitation Agreement,*’> and has also been promoted by recent
initiatives of the WCO.2*® Moreover, the EU and the Member States themselves have concluded
international agreements for mutual administrative cooperation in customs matters with various third
countries.?’” These agreements are the main precondition for application of the relevant provisions of
Regulation 515/97 for cooperation with third countries.?'® Such cooperation can consist of exchange
of information®®® or other actions?*® and can take the form of assistance upon request (by a Member
State or by the Commission) or spontaneous assistance.??! The Commission can also organise EU
missions for administrative and investigative cooperation in third countries, in coordination and close
cooperation with the customs authorities of the Member States.???> Both the information obtained

European Parliament and of the Council and Council Regulation (Euratom) No 1074/1999 and description of
Operation OCTOPUS in Section 3.2.2

209 Fyropean Parliament, Working Document on Investigations conducted by the European Anti-Fraud Office
(OLAF) as regards cooperation with the European Public Prosecutor's Office and the effectiveness of OLAF
investigations, 2018, p. 3

210 cystoms Information System (‘CIS’) (Article 23 of Regulation 515/97 et seq); Customs files identification
database (‘FIDE’) (Article 41a of Regulation 515/97 et seq); Container Status Messages (‘CSM directory’) (Article
18a(4) of Regulation 515/97 et seq); Con Traffic (a system that includes information on the movement of the
global container traffic)

211 Antov, M.: The role of information technologies in the development of customs control in the Republic of
Bulgaria, World Customs Journal Volume 11, Number 2, September 2017, p. 107

212 The aim of this database — CIS —is “to assist in preventing, investigating and prosecuting operations which are
in breach of customs or agricultural legislation by making information available more rapidly and thereby
increasing the effectiveness of the cooperation and control procedures of the competent authorities” (Article
23(2) of Regulation 515/97)

213 Article 29 of Regulation 515/97

214 Standard 6.7, General Annex/Chapter 6 of the Revised Kyoto Convention

215 Article 12 of the WTO Trade Facilitation Agreement, entered into force in 2017

216 WCO, SAFE framework of Standards to Secure and Facilitate Global Trade, p. 6

217 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 278 and 280

218 Article 19 et seq of Regulation 515/97

219 Also acknowledged by the CJEU in Judgment of 15 December 2011, Afasia Knits Deutschland (C-409/10, ECR
2011 p. 1-13331) ECLI:EU:C:2011:843, para. 31 et seq

220 For example, mutual notifications of customs value, tariff classifications, origin; implementation of
prohibitions or restrictions; surveillance of persons, premises, means of transport; mutual assistance in
confiscating, mobilising or seizing goods and collection of customs duties etc. See Armella, S.: EU Customs Code
(Bocconi University Press 2017), p. 279.

221 Armella, S.: EU Customs Code (Bocconi University Press 2017), p. 279

222 Article 20 of Regulation 515/97

28



through such missions and the one transmitted by non-EU customs authorities can be used as evidence
in administrative and judicial proceedings in the Member State of the requesting authority.???

4.2 Current VAT controls

4.2.1 General framework

Customs authorities are the ones that are responsible for collecting import VAT. The means they use
to ensure compliance with the VAT legislation are no different from the aforementioned ways of
carrying out customs controls.

Tax authorities are also involved in import VAT controls. Although not explicitly provided in the
legislation, the Commission has indicated that, in the context of e-commerce, tax authorities carry out
VAT controls by mainly relying on preventive measures, general auditing and control procedures. >4
Tax authorities occasionally “use technological tools, such as web trawling and data analytics, and the
collection of additional information from other businesses (e.g. account holders, financial institutions
or postal operators)”.?* In particular, when dealing with low-value consignments originating in third
countries, tax authorities primarily resort to sampling and risk profiling.?”® Some tax authorities
perform risk based controls that are carried out in a designated import hub, to which low-value
consignments are directed.??’

4.2.2 Administrative cooperation in VAT

For the purposes of import VAT controls, both customs and tax authorities work in administrative
cooperation under the rules of Regulation 904/2010. In fact, even the WCO has called for close
cooperation between customs and tax authorities, in particular, to face the challenges raised by large
volumes of low-value consignments and cross-border e-commerce shipments.??® Similar to customs
controls, the VAT controls can also take place within the Union or with non-EU competent authorities.

223 Article 21 of Regulation 515/97

224 Eyropean Commission, VAT Aspects of Cross-border E-Commerce — Options for Modernization, Final report
2015, p. 80

225 | bid.

226 |bid., p. 64

227 | bid.

228 WCO Cross-Border E-Commerce Framework of Standards, p. 13. General cooperation between customs
authorities and other cross-border regulatory agencies is provided as a concept in the Revised Kyoto Convention
and the SAFE Framework of standards and Coordinated Border Management. See WCO, Immediate Release
Guidelines, p. 13
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4.2.2.1 VAT cooperation within the EU

Three EU cooperation tools under Regulation 904/2010 are of particular relevance for the purposes of
the thesis and need to be discussed in detail.

4.2.2.1.1 Exchange of information

The exchange of information, as pointed out by the ECA, is crucial for collecting VAT?*® and could take
two forms — upon request?*° and without prior request.?*! The exchange which is done without prior
request, could either be automatic?®? or spontaneous.?** Normally, the exchange of information should
be carried out by using electronic means as far as possible.?** The request for exchange of information
“may contain a reasoned request for a specific administrative enquiry”,*> which by definition includes

all controls, checks and related actions to ensure compliance with the VAT legislation.?®

4.2.2.1.2 Simultaneous control

Under Regulation 904/2010, Member States can conduct simultaneous (multilateral) controls,?’ if
they consider it more effective than controls carried out by only one Member State.?*® Simultaneous
control is important for the effective monitoring of VAT in the context of cross-border transactions.?*
Regulation 904/2010 lays down rules on how simultaneous control is initiated and what are the
necessary requirements.?*® Moreover, Regulation 2018/1541 brought an important change to

229 ECA Special Report no 12/2019, p. 18

230 Article 7 et seq of Regulation 904/2010. The requested authority has the genera obligation to “communicate
any pertinent information it obtains or has in its possession as well as the results of administrative enquiries, in
the form of reports, statements and any other documents, or certified true copies or extracts thereof.” (Article
9(1))

231 Article 13 et seq of Regulation 904/2010. Member States are obliged to forward information without prior
request in the following three situations: “(a) where taxation is deemed to take place in the Member State of
destination and the information provided by the Member State of origin is necessary for the effectiveness of the
control system of the Member State of destination; (b) where a Member State has grounds to believe that a
breach of VAT legislation has been committed or is likely to have been committed in the other Member State;
(c) where there is a risk of tax loss in the other Member State.” (Article 13(1))

232 Article 14 of Regulation 904/2010. Automatic exchange requires determination of the categories of
information to be exchanged, the frequency of the automatic exchange and the necessary practical
arrangements. (Article 14(1))

233 Article 15 of Regulation 904/2010. Any relevant information not forwarded automatically may be send to
another competent authority if the sending authority considers that useful.

234 Article 51 of Regulation 904/2010

235 Article 7(4) of Regulation 904/2010

236 Article 2(k) of Regulation 904/2010

237 Article 2(r) of Regulation 904/2010 defines “simultaneous control” as “cordinated checks on the tax situation
of a taxable person or related taxable persons, organised by two or more participating Member States with
common or complementary interests.”

238 Article 29 of Regulation 904/2010

239 Recital 15 of Regulation 904/2010

240 Article 30 of Regulation 904/2010. For example, the Member State seeking to initiate simultaneous control
should identify independently the taxable persons which it intends to propose for such control. It should also
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Regulation 904/2010 by allowing Member States to carry out joint audits.?** Where the competent
authorities of at least two Member States consider that an administrative enquiry is required and
submit a common reasoned request to a third Member State, containing indications or evidence of
risks of VAT evasion or fraud, the requested authority is obliged (with certain exceptions) to participate
in the audit.?*

4.2.2.1.3 Eurofisc

The Eurofisc decentralised?®*® network is a cooperation tool, aimed at assisting tax and customs officials
in exchanging, processing and analysing targeted information of cross-border VAT fraud and
coordinating the follow-up process.?** Eurofisc is an early-warning system?* via which the authorities
communicate regarding suspicious activities, which were detected through risk analysis carried out in
their Member States.?*® The network currently covers five working fields, each dealing with a different
type of fraud.?*’ Of relevance for this thesis are Working Field 3 on the abuse of CP42, Working Field 4
“VAT Observatory”?*® and, especially, Working Field 5 on e-commerce. Although all Member States
take part in Eurofisc, they can decide in which working fields they would like to participate.?*

4.2.2.2 VAT cooperation with non-EU authorities

Regulation 904/2010 provides that if a competent authority of a Member State receives from a third
country information of interest for other Member States, it may pass it on to that other Member
States, as long as this is permitted by the assistance arrangements with the third country.?°
Reciprocally, the competent authorities of the Member States may also communicate information to
a third country, but only under certain conditions.?** Information could be also exchanged under

notify the Member State about it and provide a reasoned opinion, specifying the time limits during which the
simultaneous control should be conducted (Article 30(1)).

241 Recital 7 of Regulation 2018/1541 stipulates the following: “In order to strengthen the capacity of tax
authorities to check cross-border supplies, there should be administrative enquiries carried out jointly enabling
officials from two or more Member States to form a single team and actively take part in an administrative
enquiry carried out jointly.” As a consequence, Articles 7(4a) and 28(2a) were inserted in Regulation 904/2010.
242 Article 7(4a) of Regulation 904/2010. See also ECA Special Report no 12/2019, p. 25

243 1t does not have a legal personality.

244 Article 33(1) of Regulation 904/2010

245 Article 33(2) of Regulation 904/2010

246 Sokanovic, L., Missing trader fraud as part of organised crime in the EU, Economic and Social Development,
22nd International Scientific Conference on Economic and Social Development — The Legal Challenges of Modern
World, Book of Proceedings, 2017, p. 163 and 164.

247 European Parliament, VAT fraud: economic impact, challenges and policy issues, Study requested by the TAX3
Committee, PE 626.076 — October 2018, p. 34

248 Working Field 4 “identifies and examines new risks, trends, and fraud developments; it does not proceed to
the exchange of data on specific economic operators”. See European Parliament, VAT fraud: economic impact,
challenges and policy issues, Study requested by the TAX3 Committee, PE 626.076 — October 2018, p. 34

249 Eyropean Parliament, Eurofisc , TAX3 - Special committee on financial crimes, tax evasion and tax avoidance,
Hearing on “VAT fraud”, p. 1

250 Article 50(1) of Regulation 904/2010

251 Article 50(2) of Regulation 904/2010. The conditions are “(a) the competent authority of the Member State
from which the information originates has consented to that communication; and (b) the third country
concerned has given an undertaking to provide the cooperation required to gather evidence of the irregular
nature of transactions which appear to contravene VAT legislation.”
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multilateral international instruments, such as the OECD’s Convention on Mutual Administrative
Assistance.?>?

4.3 Benchmark test of current control mechanisms

In the following paragraphs, the controls discussed above will be assessed against the principles of
neutrality, effectiveness, simplicity and prohibition of fraud.

4.3.1 Consistency with principle of neutrality

In order to understand the compatibility of the current VAT and customs control regime with the
principle of neutrality, assessment should be made in the light of the principle’s main aspects —
economic (system neutrality) and legal (legal neutrality/neutrality of competition).?*® Both elements
are covered by the concept of ‘external neutrality’,*>* which is pivotal for the importation of goods into
the EU. The issues at odds with neutrality, which are discussed below, are reinforced by the differences

in the control mechanisms applied in the Member States.?>

‘External neutrality’ requires that the VAT applied on all imported goods should be equal to the VAT
on all supplies within the Union.”*® The current de minimis regime is incompatible with this
requirement, as low-value goods remain untaxed upon importation and upon consumption. Non-
taxation is contrary, in particular, to system neutrality.>>’ It should be noted that having goods that
are to be consumed in the EU not taxed at all, also compromises the destination principle,*® which is
essential for the legal nature of VAT.?*®

On the same note, OECD highlights that low-value consignment regimes in the context of e-commerce
stimulate suppliers to “locate or relocate to an offshore jurisdiction in order to sell their low value
goods free of VAT.”?® Moreover, businesses tend to choose Member States of importation with
domestic legislations that are more prone to exploitation, in order to (illegally) benefit the low-value
consignment exemption. Such influence on the business decisions further breaches the system
neutrality principle, pursuant to which EU VAT law should not create incentive for businesses to
concentrate their operations in the supply chain.?®*

252 OECD, The Multilateral Convention on Mutual Administrative Assistance in Tax Matters, Amended by the 2010
Protocol

253 See Section 2.2.1

254 | bid.

255 ECA Special Report no 19/2017, p. 36. The ECA refers only to customs controls, but there is no reason for this
conclusion not to apply also to VAT controls.

256 Terra, B.J.M. and Kajus, J.: Introduction to European VAT (Recast), Commentaries on European VAT Directives,
(IBFD 2018), p. 132

257 See Section 2.2.1

258 The ‘destination principle’ provides that goods are taxed with the VAT rate applicable in the Member State of
consumption. See ECA Special Report no 12/2019, p. 9

259 Van Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 508

260 OECD, Addressing the Tax Challenges of the Digital Economy, BEPS Action 1: Final report 2015, p. 120

261 See Section 2.2.1
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In addition, contrary to Directive 2009/132/EC?%? and the exceptions provided therein,?®® the low-value
consignment rules are highly likely to give competitive advantage to non-EU suppliers over EU
suppliers. This is due to the fact that non-EU suppliers do not have to register for VAT purposes and
EU suppliers have to generally apply VAT on each supply of goods taking place within the EU. Moreover,
in the cases where non-EU suppliers have to charge VAT, they can further reduce their liability through
undervaluation and “with very little risk of being caught”.?®* Overall, not applying VAT on goods
originating in third countries would result in the non-EU suppliers becoming more attractive to EU
consumers, especially to those situated in Member States bordering with third countries.?®® Placing EU
suppliers in disadvantageous position jeopardizes ‘external neutrality’,2%® in particular with respect to
neutrality of competition.

4.3.2 Consistency with principle of effectiveness

First of all, in order for the VAT and customs controls to be considered effective, they have to be in line
with the applicable international standards. Such are the Immediate Release Guidelines, which were
developed by the WCO precisely to “enable Customs to combine immediate release with relevant and
appropriate controls”.?®” In its recent report, the ECA found that the current EU controls follow the
Guidelines.?®® On the other hand, the ECA also discovered that the authorities are not provided with
enough explanations on how to implement the common financial risk criteria and standards, in the
light of the indicators set by the WC0.2%°

The ECA further flagged that Member States exchange insufficient information on e-commerce among
each other?’® and with third countries,?’* both in tax and in customs matters. Similarly, in a study from
2015, the Commission found that “there is room for improvement, such as better use of administrative
cooperation between EU Member States and with non-EU countries.”?’? Although back then, the tax
and customs authorities reported that they are starting to make use of the administrative cooperation
tools with non-EU customs authorities, including those under the OECD’s Convention on Mutual
Administrative Assistance,?’® this practice was not maintained in the following years (see the table
below).

262 Recital 5 of Directive 2009/132/EC provides that the “exemptions on importation can be granted only on
condition that they are not liable to affect the conditions of competition on the market.”

263 Article 24 of Directive 2009/132/EC excludes excise products from the low-value consignment exemption and
Article 23 of Directive 2009/132/EC provides that Member States may opt to exclude from the exemption goods
which have been imported on mail order.

264 | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192

265 Eyropean Commission, Assessment of the application and impact of the VAT exemption for importation of
small consignments, Specific Contract No7 TAXUD/2013/DE/334, Final report 2015, p. 51-56

266 \an Doesum, A. J., Van Kesteren, H.W.M. and Van Norden, G.J.: Fundamentals of EU VAT Law (Kluwer Law
International 2016), p. 508

267 WCO Immediate Release Guidelines, paragraph 1.3

268 ECA Special Report no 12/2019, p. 41

269 | bid.

270 |bid., p. 23

271 |bid., p. 17

272 Eyropean Commission, VAT Aspects of Cross-border E-Commerce — Options for Modernization, Final report
2015, p. 80

273 |bid., p. 64-65
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Table 2: Exchanges of information related to e-commerce in the Member States examined by the ECA*’*

Total exchanges of info under administrative cooperation (AC) for e-commerce

Member State Ireland Sweden Netherlands Austria Germany Total

1.1.2015 to 1.1.2015 to 1.1.2015 to 1.1.2015to 1.1.2015 to
Period 31.3.2018 31.3.2018 31.3.2018 31.5.2018 30.9.2018
Requests info sent 3 2 NK 146 25 182
Requests info received 11 1 3 0 28 43
Spontaneous info sent NK NK 26 NK 31 57
Spontaneous info received NK 14 NK 8 2 24
Total exchanges of info 14 23 29 154 86 306
Legend:

NK = Not known

In some cases, the lack of cooperation was due to deficiencies in the e-forms used,?”> while in others -
due to reluctance caused by the low chances of receiving a reply from third countries.?’® Currently, all
Member States have signed the OECD’s Convention on Mutual Administrative Assistance, but none of
them appears to have used it for the purposes of e-commerce.?’’ The ECA also discovered that Member
States do not consider useful exchanging information through Eurofisc, Working Field 5 on e-
commerce, and do not provide feedback on the network, although they are expected to do so.?’®
According to the Court of Auditors, in December 2017, 480 fraud signals were shared by four Member
States under this working field, however, feedback was provided only to one of these signals.?”® It
should be mentioned that an attempt to improve exchanging of information and detecting of
fraudsters through Eurofisc was made with the introduction of the transactional network analysis
(TNA),%®% nevertheless, for the moment this new tool is only available for combatting intra-Community
VAT fraud.?®!

Another effectiveness issue worth mentioning are the weaknesses of compliance controls on cross-
border e-commerce. When testing several Member States, the ECA flagged this problem with respect
to both tax?®? and customs?®® authorities. Moreover, the Court of Auditors noticed that the
simultaneous controls carried out by these States under Regulation 904/2010, including joint audits,
are ineffective®®* and insufficient.?®®> The Commission raised similar concerns regarding compliance
controls, along with the need for “further development and use of technological tools” for import
procedures.?® In fact, it seems that the tax and customs authorities themselves consider that “the
existing measures are not sufficiently effective”.®” The Commission further established that the
effectiveness of compliance controls is hampered by the lack of necessary resources for the

274 ECA Special Report no 12/2019, p. 23

275 | bid.

276 As it is the case, for example, with China. See ECA Special Report no 19/2017, p. 28

277 ECA Special Report no 12/2019, p. 17

278 |bid., p. 25

279 | bid.

280 The purposes of the TNA is to extract unknown and potentially useful data from known data and to store it
for later processing. The extracted implicit data, being previously illegible, is made legible for Eurofisc members.
281 Eyropean Parliament, VAT fraud: economic impact, challenges and policy issues, Study requested by the TAX3
Committee, PE 626.076 — October 2018, p. 34

282 ECA Special Report no 12/2019., p. 26

283 |bid., p. 29

284 |bid., p. 24

285 “[_]since 2014, 284 multilateral controls have been carried out, of which six can be considered as more
specifically related to e-commerce, involving VAT and direct taxes”. See ECA Special Report no 12/2019, p. 24
28 Eyropean Commission, VAT Aspects of Cross-border E-Commerce — Options for Modernization, Final report
2015, p. 80

287 |bid., p. 64-65
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administration,?® although when interviewed, the authorities reported that “that extra resources
directed towards identifying non-compliance would have a limited effect on reducing or preventing
non-compliance where sellers are from non-EU countries”.?®® In addition, what is worth noting is that
the lack of adequate compliance controls results in reducing the effectiveness of collection of VAT?%
and customs duties. When studying the matter, scholars have identified significant differences in
levying VAT and import duties depending on the type of carrier performing the shipment.??

Furthermore, some practical loopholes in the risk management framework of customs controls have
been identified.?®? For instance, not carrying out pre-arrival controls,?® customs officers overriding
controls suggested by the risk management system,?%* post-release controls not being conducted in
the case of CP422% and insufficient checks of low-value consignments.?®

Finally, it should be noted that frequency and effectiveness of the different types of customs controls
are assessed in the Customs Union Performance yearly report.?®’ The challenges of e-commerce have
been explicitly taken into account in the latest report.??®

4.3.3 Consistency with principle of simplicity

It is important to highlight that the current low-value consignment regime is considered exposed to
non-compliance, precisely because of its general complexity.>*°

On the other hand, it could also be argued that since goods with intrinsic value of up to €22 may now
be considered declared only with their presentation,*® the current rules reduce the administrative
burden for tax and customs authorities. Such opinion was dismissed by the Commission, who
concluded that the “current administrative burden associated with VAT on cross-border online
transactions may represent a barrier to the growth of e-commerce in the EU.”3?

288 |bid., p. 64

289 |bid., p. 64-65

220 OECD recognised this as one of the major challenges of the digital economy. See OECD, Addressing the Tax
Challenges of the Digital Economy, BEPS Action 1: Final report 2015, p. 16

291 Basalisco, B., Wahl, J. and Okholm, H. E-commerce Imports Into Europe: VAT and Customs Treatment,
Copenhagen Economics, 2016, p. 3-4

292 ECA Special Report no 19/2017, p. 47

293 |bid., p. 48

294 | bid.

29 |bid., p. 51

29 |bid., p. 52

297 |bid., p. 47

2%8 Eyropean Commission, DG Taxation and Customs Union, Annual Activity Report 2019

2%9 European Commission, Impact Assessment, Accompanying the document Proposal for a Council Directive
amending Directive 2006/112/EC as regards introducing certain requirements for payment service providers and
Proposal for a Council Regulation amending Regulation (EU) No 904/2010 as regards measures to strengthen
administrative cooperation in order to combat VAT fraud, SWD(2018) 488 final, p. 21

300 Article 141(5) of the UCC DA

301 Eyropean Commission, VAT Aspects of Cross-border E-Commerce — Options for Modernization, Final report
2015, p. 80
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4.3.4 Consistency with principle of prohibition of fraud

When conducting a study in 2015, the Commission established that mis-declaration and the adverse
effect associated with it, are caused by the low frequency of checks performed by the customs
authorities.?%? In fact, there are significant differences in the frequency of verifications carried out by
the customs offices in the various Member States (see the table below).3%

Table 3: Estimated verification ratio based on practical experience by courier firms and postal services,
2015304

Country Estimated ratio of Ratio of (paper and

codes (paper and physical) physical) verification
verification checks checks indicated by the
performed by the customs administrations
customs questioned for the
administration purposes of the

Commission’s study

AT 4,5%

BE 2-15% 2%

BG 10 - 15%

HR N/A

cYy N/A

Ccz 3-6% N/A

DK 2,0% N/A

EE N/A

Fl 2,0%

FR 1,8%

DE 5,0% N/A

EL N/A N/A

HU 5-10%

IE N/A

IT 2,5%

LV 1-2%

LT 5-10%

LU 5-10%

MT 3,0%

NL 2,0% 1,2%

PL 5,0%

PT 7-10%

RO N/A N/A

ES 1,0%

SK 6,5%

SI N/A

SE N/A

302 Eyropean Commission, Assessment of the application and impact of the VAT exemption for importation of
small consignments, Specific Contract No7 TAXUD/2013/DE/334, Final report 2015, p. 23

303 |hid.

304 |bid., Annex J. Originally, the table contains also data on the UK, which has been excluded for the purposes of
the thesis, since UK departed from the EU on 31 January 2020.
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In 2017, the ECA also recognised that insufficient verifications with respect to low-value
consignments®® along with lack of uniform application of the controls3°® lead to more cases of mis-
declaration. Therefore, the ECA suggested a number of useful practices for the Member States to
increase the level of customs controls3®” and tackle the fraud. However, in 2019, it was established
that they were only partially taken on board.3%®

Currently, although some Member States carry out ex-post controls to verify compliance with the low-
value consignment rules, “the customs electronic clearance systems are not able to prevent the
importation of goods that are ineligible” for relief.3°® What further raises concerns is that some courier
companies, which often hold licenses for authorised economic operators (‘AEOs’)*%°, also engage in
fraud with the low-value consignment regime, despite their obligation to have internal controls that
should prevent and detect irregularities.3!*

Regarding the abuse of CP 42, the main factor, which the scheme relies on, is the insufficient
communication and administrative cooperation between the customs authorities of the Member State
of importation and the Member State of destination. Normally, when the abuse of CP42 is combined
with undervaluation, the authorities of the Member State of importation should request additional
information on the actual value paid by the final recipient, from the authorities of the Member States
of destination.3'?> However, this could be “time consuming or unsuccessful because the declared
acquirer can be different to the final recipient of the goods or be a missing trader3!3” 314

The lack of communication proves particularly problematic in the cases where the final recipient
appoints a customs representative®' in the Member State of importation to carry out the import under
CP 42. Very often, the customs authorities of the Member State of importation do not request from
the authorities of the Member State of destination information, such as accounting records, bank
accounts, etc. of the final recipient.3'® This means that the customs authorities of the Member State
of destination are not aware of the imports made, as there is no obligation for the authorities of the

Member State of importation to notify them.3!” Therefore, as recognised by both the ECA and the

305 ECA Special Report no 19/2017, p. 51

306 |bid., p. 36 and 37

307 To “(b)introduce checks in their customs electronic release systems to block the acceptance of import
declarations applying for a duty relief for low-value consignments of goods with declared intrinsic value higher
than €150 or for commercial consignments (B2C) declared as gifts (P2P); (c) verify ex-post traders’ compliance
with customs duty relief for low-value consignments, including authorised economic operators (AEOs); (d) set-
up investigation plans to tackle abuse of these reliefs on e-commerce trade of goods with non-EU countries”. See
ECA Special Report no 19/2017, Recommendation 9, p. 58

308 ECA Special Report no 12/2019, p. 31-32

309 |hid.

310 “An AEO is a reliable trader who benefits from fewer physical and document-based controls at clearance”.
This definition is provided in ECA Special Report no 19/2017, p. 49. An AEO has to meet the criteria listed in
Article 39 of the UCC.

311 ECA Special Report no 12/2019, p. 32

312 ECA Special Report no 19/2017, p. 38

313 “A trader registered for VAT purposes who, potentially with a fraudulent interest, acquires or purports to
acquire goods or services without paying VAT and supplies them with VAT, but does not remit the VAT collected
to the national tax authority”. The definition is provided in ECA Special Report no 19/2017, Glossary, p. 58

314 ECA Special Report no 19/2017, p. 38

315 pyrsuant to Article 5(6) of the UCC, ‘customs representative’ is “any person appointed by another person to
carry out the acts and formalities required under the customs legislation in his or her dealings with customs
authorities”

316 ECA Special Report no 19/2017, p. 51

317 1bid.
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Commission, any controls after release of the goods, aimed at countering abuse of CP 42, would be
difficult to perform.3®

Based on the above and taking into consideration what has been discussed in Chapter 3, the current
regime seems prone to exploitation by fraudsters, thus incompatible with the principle of prohibition
of fraud. Moreover, it can be said that the existing fraud not only causes economic loses and
undermines the cohesion and coherence of the tax systems, but also creates a general feeling of
unfairness in the compliant businesses and therefore, encourages them to engage in fraud. 3%°

318 |hid.
319 De Ia Feria, R.: Tax fraud and the rule of law, Oxford University Center for Business Taxation, Working Paper
18/02, 2018
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5 Chapter Five — Upcoming changes of VAT and
customs controls in e-commerce

5.1 General background of the VAT e-commerce package

The growing number of e-commerce transactions calls Member States to adapt their existing control
mechanisms “to strike the right balance between trade facilitation/simplification and protecting the
EU’s financial interests”.32° Such balance is among the main objectives of the customs authorities’ new
mission®*! and is provided in the standards set by recent WCO initiatives on e-commerce.**? Indeed,
Member States should create a “flexible combination of different controls”,3?3 in order to properly
counter fraudsters and at the same time, prevent customs authorities from obstructing the
development of the e-commerce economic models. For that reason, and as a part of the Digital Single
Market Strategy, the Commission has put forward the VAT e-commerce package, which was adopted

on 5 December 2017.3%

Undoubtedly, one of the most important changes introduced by the package is the creation of a new
import regime, which abolishes the exemption for low-value consignments and creates liability for new
actors. Since the customs duty’s rules remain unimpacted, the new procedure is further discussed
mainly with respect to VAT controls.

5.2 New import regime

The new import regime is established by Directive 2017/2455,3?° in force as of 1 July 2021,3*® which
provides that the existing low-value consignment regime should be adapted “taking into account the
principle of taxation at destination, the need to protect Member States' tax revenue, to create a level
playing field for the businesses concerned and to minimise the burdens on them.”3?” Indeed, during
the preparatory works, the Commission concluded that the current rules are too complex, which

320 Eyropean Commission, 30th Annual Report on the Protection of the European Union’s financial interests, Fight
against fraud, 2018, p. 47

321 Article 3(a) and (d) of the UCC

322 For instance according to Standard 4 of the WCO Cross-Border E-Commerce Framework of Standards, customs
authorities “should use data analytics and screening methodologies in conjunction with non-intrusive inspection
equipment, across all modes of transportation and operators, as part of risk management, with a view to
facilitating cross-border E-Commerce flows and strengthening Customs controls.” See WCO Cross-Border E-
Commerce Framework of Standards, p. 12

323 Eyropean Commission, 30th Annual Report on the Protection of the European Union’s financial interests, Fight
against fraud, 2018, p. 47

324 papis-Almansa, M.: VAT and electronic commerce: the new rules as a means for simplification, combatting
fraud and creating a more level playing field? (ERA Forum 2019) 20:201-223, p. 202

325 Council Directive (EU) 2017/2455 of 5 December 2017 amending Directive 2006/112/EC and Directive
2009/132/EC as regards certain value added tax obligations for supplies of services and distance sales of goods
326 Council Decision (EU) 2020/1109 of 20 July 2020 amending Directives (EU) 2017/2455 and (EU) 2019/1995 as
regards the dates of transposition and application in response to the COVID-19 pandemic

327 Recital 6 of Directive 2017/2455
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makes them open to abuse, providing competitive advantage to non-EU suppliers and creating
difficulties for the EU consumers to fully understand where the goods are coming from.3?

5.2.1 Abolition of the low-value consignment exemption and fall back
procedure

As a fundamental step in the creation of the new regime, Directive 2017/2455 abolishes the low-value
consignment exemption3?® — a change that has been widely discussed by the academia®*° long before
its adoption. Some scholars have even suggested that instead of abolishing the exemption, Member
States should use the existing abuse of law doctrine®*! or simply exclude from the exemption grouped
consignments of low-value goods, which are above the threshold.33?

Directive 2017/2455 also includes in the VAT Directive a definition of ‘distance sale of goods imported
from third territories or third countries’, and the conditions for such sale to occur.®3?® Wherever the
sale covers goods not subject to excise duty, which have intrinsic value of up to €150, non-EU suppliers
would be allowed (but not required) to register to a One Stop Shop special scheme in one Member
State, and to declare and pay the VAT on a monthly basis. *** One of the conditions to register, is
appointing a tax representative in the EU to be held liable for VAT purposes.3*® By presenting the One
Stop Shop registration number to customs, the import would be exempt and the VAT will be due in the
Member State where the transport ends**® (see the figure below).

328 Eyropean Commission, Impact assessment Accompanying the document Proposals for a Council Directive, a
Council Implementing Regulation and a Council Regulation on Modernising VAT for cross-border B2C e-
Commerce SWD(2016) 379 final, p. 14-15

329 Article 3 of Directive 2017/2455 repeals Title IV of Directive 2009/132/EC

330 See on various occasions in Section 5.5

331 According to the CJEU, an abusive practice requires that the transactions concerned result in the accrual of a
tax advantage the grant of which would be contrary to the purpose of the provisions of the VAT Directive and it
must also be apparent from a number of objective factors that the essential aim of the transactions concerned
is to obtain a tax advantage. Where an abusive practice has been found to exist, the transactions involved must
be redefined so as to re-establish the situation that would have prevailed in the absence of the transactions
constituting that abusive practice. See Judgment of 21 February 2006, Halifax and others (C-255/02, ECR 2006 p.
[-1609) ECLI:EU:C:2006:121

332 van De Leur, M.: Closing a VAT Gap at the EU Border?, European Union, Column, International VAT Monitor
November/December 2011, p. 385-386

333 New Article 14(4)(2) of the VAT Directive provides that “‘distance sales of goods imported from third
territories or third countries’ means supplies of goods dispatched or transported by or on behalf of the supplier,
including where the supplier intervenes indirectly in the transport or dispatch of the goods, from a third territory
or third country, to a customer in a Member State, where the following conditions are met:

(a) the supply of goods is carried out for a taxable person, or a non-taxable legal person, whose intra-
Community acquisitions of goods are not subject to VAT pursuant to Article 3(1) or for any other non-
taxable person;

(b) the goods supplied are neither new means of transport nor goods supplied after assembly or
installation, with or without a trial run, by or on behalf of the supplier.’;”

334 New Article 369l et seq of the VAT Directive

335 New Article 369m of the VAT Directive. See also European Parliament, VAT fraud: economic impact, challenges
and policy issues, Study requested by the TAX3 Committee, PE 626.076 — October 2018, p. 32

336 New Article 33(b) and (c); Article 143(1)(ca) of the VAT Directive
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Figure 4: New import regime in case of One Stop Shop registration
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If the non-EU supplier does not register to the One Stop Shop, the ‘person presenting the goods to
customs’ is considered liable for collecting and remitting VAT in all the Member States where the
consumers are located, 33’ by rule of a fall back procedure (see the figure below). In practice, the freight
forwarder (e.g. postal operator, carrier, transporter) would be considered to be that liable person.33®

Figure 5: New import regime in case of the fall back procedure (freight forwarder liability)
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338 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192
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The current VAT procedure will remain unchanged for goods above the €150 threshold.?3°

5.2.2 Platform liability

Under the new regime, if a distance sale of goods imported from third countries or third territories is
facilitated by an online platform (e.g. Amazon, eBay — usually, their EU domains), the platform becomes
the deemed importer and supplier to the EU customer®*® and should obtain a One Stop Shop number
(otherwise, the fall back procedure applies).?*! The deemed supply from the non-EU supplier to the
platform, as well as the imports in the EU, are exempt (see the figure below). Normally, the platform
is liable when the payment from the consumer is accepted, although some scholars believe that this
procedure may also cover situations where payments are processed directly between supplier and
customer and are not received by the platform.34?

Figure 6: New import regime in case of platform facilitation
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340 New Article 14a(1) of the VAT Directive states: “Where a taxable person facilitates, through the use of an
electronic interface such as a marketplace, platform, portal or similar means, distance sales of goods imported
from third territories or third countries in consignments of an intrinsic value not exceeding EUR 150, that taxable
person shall be deemed to have received and supplied those goods himself”.

341 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192

342 Merkx, M. and Janssen, A.: A New Weapon in the Fight against E-Commerce VAT Fraud: Information from
Payment Service Providers, International VAT Monitor 11/12 2019 (Kluwer Law International 2019), p. 238
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5.3 Changes in controls

The new import regime was met with substantial reluctance from the customs authorities.?** One
reason could be that the new rules will require a lot more parcels to be cleared,?* thus increasing the
administrative burden and challenging the authorities’ capacity. Another reason might be the
technological adjustments required by the new regime3* as they are likely to cause problems related
to insufficiently adequate telecommunications infrastructure or resources and expertise limitations of
the customs authorities.3*® In any case, there are several notable changes with respect to VAT and
customs controls in the context of e-commerce, which will be discussed in the next paragraphs.

5.3.1 Customs controls changes

The VAT e-commerce package did not significantly amend the control regime from customs
perspective. Most importantly, with the entry into force of the new rules, the possibility to declare
goods of value up to €22 by simply presenting them to customs authorities will be abolished.>*” As a
consequence, importers will have to submit a customs declaration “even if there is no obligation to
collect VAT on those goods and a relief from customs duty applies”.>*® This change will be introduced
directly in the UCC DA and will come into effect along with Directive 2017/24551 in July 2021.3%

5.3.2 VAT controls changes

Due to the fact that distance sale of goods now falls within the scope of the One Stop Shop, it is
expected that there will be a considerable increase in the number of transactions to be reported for
VAT purposes.®° Furthermore, customs authorities will be required to effectively identify the low-
value goods, for which VAT has to be paid under the new import regime.3*! To tackle these challenges,
Regulation 2017/2454%? was adopted to amend Regulation 904/2010, while detailed rules were

343 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 186

344 European Commission, Impact assessment Accompanying the document Proposals for a Council Directive, a
Council Implementing Regulation and a Council Regulation on Modernising VAT for cross-border B2C e-
Commerce SWD(2016) 379 final, p. 31

345 See Section 5.3.3

346 WCO, Kyoto Convention - General Annex Guidelines - Chapter 7 Application of Information and
Communication Technology, Version 7 2014, p. 118

347 Article 1 of Commission Delegated Regulation (EU) 2019/1143 of 14 March 2019 amending Delegated
Regulation (EU) 2015/2446 as regards the declaration of certain low-value consignments

348 Recital 3 of Delegated Regulation 2019/1143

349 New Article 143a of the UCC DA.

350 Recital 3 of Regulation 2017/2454

351 Recital 4 of Regulation 2017/2454

352 Council Regulation (EU) 2017/2454 of 5 December 2017 amending Regulation (EU) No 904/2010 on
administrative cooperation and combating fraud in the field of value added tax
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provided in Implementing Regulation 2020/194.3%3 As recently stipulated in statutory law, Regulation
2017/2454 will also enter into force on 1 July 2021.3%*

5.3.2.1 Change I: Exchange of information

One of the main features of the distance sale scheme is that it requires exchange of information and
transfer of money between the Member State where a non-EU supplier has registered to One Stop
Shop (Member State of identification) and the place of final destination (Member State(s) of
consumption).*® To facilitate the process of communicating the information of the VAT return and the
VAT payment itself, Regulation 2017/2454 extends the deadline for transmitting such
information/amount from the Member State of identification to the Member State(s) of consumption
by 10 days.3*® As a consequence, the transfer would be able to occur at the latest 20 days after the end
of the month during which the return®’/payment®® was received by the Member State of
identification. In comparison, the already existing special scheme for non-EU suppliers of e-services
requires that the VAT return/payment is transmitted at the latest 10 days after the end of the month
during which the return®°/payment®**® was received.

It should also be mentioned that the information transferred under the One Stop Shop scheme should
always be sent by using electronic means®*! and, in particular, the Common Communication
Network/Common System Interface (‘CCN/CSI’).3®? Both Directive 2017/2455 and Regulation
2017/2454 require “Member States to adapt their IT system for registration and for declaration and
payment of the VAT” .33 The electronic interface is of particular importance for the exchange of certain
information, such as exclusion from the One Stop Shop scheme, voluntary cessation or change of the
Member State of identification.?®* This data should be transmitted in an uniform manner and without
delay, so that Member States can monitor the available special schemes and combat fraud.3®®

353 Commission Implementing Regulation (EU) 2020/194 of 12 February 2020 laying down detailed rules for the
application of Council Regulation (EU) No 904/2010 as regards the special schemes for taxable persons supplying
services to non-taxable persons, making distance sales of goods and certain domestic supplies of good

354 Council Regulation (EU) 2020/1108 of 20 July 2020 amending Regulation (EU) 2017/2454 as regards the dates
of application in response to the COVID-19 pandemic

355 Recital 2 of Regulation 2017/2454

356 Recital 3 of Regulation 2017/2454. See for instance new Article 47b(2) and 47¢(2) of Regulation 904/2010

357 New Article 47d(2) of Regulation 904/2010

358 New Article 47f(1) of Regulation 904/2010

359 Article 45(2) of Regulation 904/2010

360 Article 46(1) of Regulation 904/2010

361 New Article 1(1)(4) and Article 47b et seq of Regulation 904/2010

362 Article 3 of Implementing Regulation 2020/194

363 Recital 16 of Directive 2017/2455 and Recital 8 of Regulation 2017/2454

364 Recital 4 of Implementing Regulation 2020/194. The moment when these events occur and the related
obligations are laid down in Council Implementing Regulation (EU) 2019/2026 of 21 November 2019 amending
Implementing Regulation (EU) No 282/2011 as regards supplies of goods or services facilitated by electronic
interfaces and the special schemes for taxable persons supplying services to non-taxable persons, making
distance sales of goods and certain domestic supplies of goods. This regulation, being part of the VAT e-
commerce package, also enters into force on 1 July 2021, following Council Implementing Regulation (EU)
2020/1112 of 20 July 2020 amending Implementing Regulation (EU) 2019/2026 as regards the dates of
application in response to the COVID-19 pandemic.

365 |bid.
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5.3.2.2 Change II: Compliance controls

Regulation 2017/2454 introduces certain amendments in terms of compliance controls on transactions
and taxable persons, first of which stating that customs authorities will have to receive in advance the
identification number under which VAT is paid, so that they could perform electronic verification of
the number’s validity upon importation.®®® Furthermore, the taxable persons may be subject to checks
by the Member State of identification and all Member State(s) of consumption.?®” The competent
authorities may request records®*® and carry out administrative enquiries®®® on the suppliers or their
representatives.

The request for records also stems from Directive 2017/2455, requiring all persons registered to One
Stop Shop to keep sufficiently detailed records to enable the tax or customs authorities to verify the
correctness of VAT.3 Interestingly, this obligation has been extended to all online platforms
facilitating supplies of goods and services to a final consumer in the EU, irrespective if they are
registered to the One Shop Stop scheme or not.?"*

In terms of administrative enquiries, it has to be mentioned that, regardless if the enquiry has been
conducted upon own decision or upon request from a Member State of consumption, the Member
State of identification should inform in advance about the enquiry the competent authorities of all the
other Member States.?”?

5.4 New control-related initiatives after the VAT e-commerce package

It is fair to say that the ambition of the Commission to counter e-commerce fraud does not end with
the VAT e-commerce package. Regulation 2020/283 amending Regulation 904/2010 equips the tax
authorities with brand new tools, in particular with respect to VAT controls conducted by the Member
State(s) of consumption.?”® Pursuant to the new Regulation, the tax authorities will no longer rely
mostly on records held by the business, but will “collect, store and transmit information provided by
the payment services providers”, with access for Eurofisc liaison officials “to that information when it
is connected to an investigation into suspected VAT fraud or in order to detect VAT fraud”.3”*
Moreover, a central electronic system of payment information (‘CESOP’) will be established, to which
the authorities will transfer all the collected VAT relevant payment information and which will “store,
aggregate and analyse [this information], in relation to individual payees”.?” In the same line of
reasoning, Directive 2020/284%® amending the VAT Directive was adopted for increasing the
cooperation between tax authorities and payment service providers with a view to counter e-

366 Recital 4 of Regulation 2017/2454. See also new Article 47h of Regulation 904/2010
367 Recital 5 of Regulation 2017/2454

368 New Article 47i of Regulation 904/2010

369 New Article 47j of Regulation 904/2010

370 New Article 369zb(3) of the VAT Directive

371 New Article 242a of the VAT Directive

372 New Article 47j of Regulation 904/2010

373 Recital 2 of Regulation 2020/283

374 Recital 5 of Regulation 2020/283

375 Recital 7 of Regulation 2020/283

376 Council Directive (EU) 2020/284 of 18 February 2020 amending Directive 2006/112/EC as regards introducing
certain requirements for payment service providers
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commerce VAT fraud. Both the Directive and the Regulation will enter into force on 1 January 2024
and it remains to be seen if they will effectively contribute to the fight against e-commerce fraud.

5.5 Benchmark test of upcoming changes

In the next paragraphs, the legislative changes relevant for VAT and customs controls in e-commerce
will be assessed against the principles of neutrality, effectiveness, simplicity and prohibition of fraud.

5.5.1 Consistency with principle of neutrality

The Commission introduced the VAT e-commerce package precisely to tackle the anti-competitive
rules of the current regime,®”’ which are incompatible with the legal aspect of the principle of
neutrality. In fact, Directive 2017/2455 explicitly provides that avoiding distortion of competition is
one of the primary reasons for removing the low-value consignment exemption.>’® Nevertheless, some
risks still remain. For instance, although partially creating a level playing field, the Directive does not
abolish the non-commercial low-value exemption for “gifts”, thus not resolving potential competition
issues arising from it. Moreover, even under the new regime, non-EU suppliers can still be in
advantageous position by undervaluing the goods — an issue that, surprisingly, has not been addressed
by the VAT e-commerce package.3”®

Finally, it should be mentioned that the new import regime will create a possibility for double taxation
when importing goods of intrinsic value exceeding €150. After the changes brought by Directive
2017/2455, such goods cannot be imported by using the One Shop Stop scheme and do not benefit
from the exemption,®¥ under the assumption that the consumer acts as an importer. Thus, distance
sellers of imported goods acting in good faith or their representatives would have to pay VAT upon
importation. However, according to the new rules, VAT is also due in the Member State where the
transport ends.®®! Thus, double taxation would occur, which is at odds with system neutrality. Since
VAT and customs controls support this regime, they are also considered part of the problem.

5.5.2 Consistency with principle of effectiveness

Overall, it can be said that the lack of effective compliance controls is unlikely to be resolved by the
VAT e-commerce package.®®? In fact, under the new regime, the Member State of identification seems
to have little incentive to carry out controls, as the VAT will be ultimately collected in the Member

377 This has been pointed out by the Commission as one of the three “main reasons to act”. The other two are
the loss of tax revenue and the high compliance costs for the business. See European Commission, Proposal for
a Council Directive amending Directive 2006/112/EC and Directive 2009/132/EC as regards certain value added
tax obligations for supplies of services and distance sales of goods, COM(2016) 757 final, p. 2

378 Recital 11 of Directive 2017/2455

379 ECA Special Report no 12/2019, p. 43. See also Lamensch, M.: Adoption of the E-Commerce VAT Package: The
Road Ahead Is Still a Rocky One, EC Tax Review 2018-4 (Kluwer Law International 2018), p. 193

380 New Article 143(1)(ca) of the VAT Directive

381 New Article 33(b) of the VAT Directive

382 papis-Almansa, M.: VAT and electronic commerce: the new rules as a means for simplification, combatting
fraud and creating a more level playing field? (ERA Forum 2019) 20:201-223, p. 214
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State(s) of consumption.3®® The latter, on the other hand, would have little opportunity to conduct
verifications,*®* which is reinforced by the fact that controls, in general, are expected to become even
more time and resource consuming in the future.3®® This conclusion is particularly true on two
instances.

First, it is unclear how would customs authorities verify the validity of the One Stop Shop registration
number in order to grant exemption. Normally, the number should be included in the customs
declaration, since the VAT is due at the end of each month. As pointed out in the doctrine, checking
the validity of the number against VIES®*®*® would be cumbersome and relying on automation solutions
will be unrealistic, as they are still not in place.3®’

Second, it cannot be estimated if the authorities would effectively verify whether non-EU suppliers are
compliant in their One Shop Stop returns.?® To facilitate the verification process, Regulation
2017/2455 added a new obligation for the Member States to issue listings of imports on monthly basis,
as well as value declarations.®®® These listings are intended to be used for assessment of the level of
compliance through comparison with the information from the One Stop Shop returns. *° However,
such comparison would be effective only if the authorities are checking whether the values entered in
the import declaration are accurate.?! Considering that the authorities would already be busy with the
One Stop Shop number validity check, they possibly would not have time to verify the import
declarations.?®2 Moreover, since the declaration and payment of VAT happens on monthly basis, the
comparison would be irrelevant in situations where the One Stop Shop return and the customs
declaration are filed in different months.>*3

Nevertheless, it should be acknowledged that steps towards more effective VAT-related
administrative cooperation between the authorities have been taken with the changes introduced by
Regulation 2017/2454 and the new cooperation mechanisms established by Regulation 2020/283.3%*
However, they enter into force, respectively, in 2021 and in 2024, therefore it is still unclear whether
the Member States’ tax and customs authorities will make an actual use of them.

383 Eyropean Parliament, VAT fraud: economic impact, challenges and policy issues, Study requested by the TAX3
Committee, PE 626.076 — October 2018, p. 20

384 |bid.

385 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 194

38 VIES (VAT Information Exchange System) is an electronic mean of validating VAT-identification numbers of
economic operators registered in the European Union for cross border transactions on goods or services. See
European Commission, VIES, FAQ

387 Moreover, they will not be implemented by 2021. See Lamensch, M.: Adoption of the E-Commerce VAT
Package: The Road Ahead Is Still a Rocky One, EC Tax Review 2018-4 (Kluwer Law International 2018), p. 192

38 | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192

389 New Article 17(1) of Regulation 904/2010

3% | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192

391 |bid.

392 |bid., p. 193

393 |bid.

394 gee Sections 5.3.2 and 5.4
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5.5.3 Consistency with principle of simplicity

Instead of bringing more clarity to the already complex regime, it has been estimated that the VAT e-
commerce package will add to the complexity by providing different ways of collecting VAT by several
actors.>® As of next year, the remitting of VAT will depend not only on the intrinsic value of the goods,
but also on the choice of the supplier or the person presenting the goods to customs to register to One
Stop Shop.3%®

In the cases where the supplier has chosen to register to One Stop Shop, it is unclear how long would
the verification process of the registration number take and how would this impact the smoothness of
the import process.?*” In addition, whether or not registered for the special scheme, importers will be
always required to submit a customs declaration.?®® Thus, it is expected that the VAT e-commerce
package will increase significantly the already existing administrative burden for both businesses and
administration.3®

5.5.4 Consistency with principle of prohibition of fraud

Undoubtedly, the changes brought by the VAT e-commerce package demonstrate the intention of the
Commission to counter existing e-commerce fraud. Under the upcoming rules, the chances to hold
someone liable and recover foregone VAT in case of irregularities will increase significantly. The new
import regime extends the liability for VAT purposes to new actors - freight forwarders via a fall back
procedure and online platforms facilitating distance sales of goods, by means of a deeming provision.
As a consequence, VAT can be effectively collected from EU-established persons in the cases where a
non-EU supplier of low-value goods has chosen not to register to the One Stop Shop scheme or has
decided to sell goods through an online platform.

Despite these clearly positive steps, it has been acknowledged by both the doctrine*® and the ECA**
that neither mis-declaration, nor abuse of CP 42 would be effectively resolved by the VAT e-
commerce package. For instance when liable via the fall back procedure, freight forwarders would
collect VAT based on the information provided by the non-EU suppliers, thus making undervaluation

395 papis-Almansa, M.: VAT and electronic commerce: the new rules as a means for simplification, combatting
fraud and creating a more level playing field? (ERA Forum 2019) 20:201-223, p. 214

3% |hid.

397 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192

398 New Article 141(5) of the UCC DA as amended by Delegated Regulation 2019/1143

399 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 192; Papis-Almansa, M.: VAT and electronic commerce: the new rules
as a means for simplification, combatting fraud and creating a more level playing field? (ERA Forum 2019) 20:201-
223, p. 211

400 | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 193; Van der Hel-van Dijk, E.C.J.M. and Griffioen, M. A.: Online
Platforms: A Marketplace for Tax Fraud?, EU VAT Note, INTERTAX, Volume 47, Issue 4 (Kluwer Law International
2019), p. 401; Merkx, M. and Janssen, A.: A New Weapon in the Fight against E-Commerce VAT Fraud:
Information from Payment Service Providers, International VAT Monitor 11/12 2019 (Kluwer Law International
2019), p. 231; Papis-Almansa, M.: VAT and electronic commerce: the new rules as a means for simplification,
combatting fraud and creating a more level playing field? (ERA Forum 2019) 20:201-223, p. 222

401 ECA Special Report no 12/2019, p. 43
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still possible.?®? As already discussed, a very large percentage of parcels entering the EU is non-
compliant®®® and it is apparent that freight forwarders do not possess the necessary internal controls
to detect fraud. Unfortunately, it is unclear if the freight forwarders would have the financial and
human resources to resolve the issue in the future?® and if the expected electronic system
developments following from the UCC*® would provide the sought solution.*®® Moreover, abolishing
the low-value consignment exemption is expected to make splitting of consignments and shipping
them from non-EU countries no longer lucrative, thus stimulating also this type of fraud.*®” Finally, the
new rules are likely to create new forms of avoidance and fraud “for instance making use of the
exemption on importation without the actual payment of VAT through” the One Stop Shop.*%®

The reasons for the expected inability of the new regime to effectively counter fraud could also be
different. Some scholars consider that under the upcoming rules, authorities will continue to have very
limited information on distance sales, thus facing difficulties to prevent fraud and to manage VAT e-
commerce, in general.*® Others point out that the procedure, which is needed to tackle, in particular,
undervaluation is of too specific nature and would create extra administrative burden.*'° Furthermore,
it is found surprising and only treating “the symptoms of the problem” that the VAT e-commerce
package still relies mainly on ex-post physical checks carried out by the authorities, rather than
suggesting a long lasting solution.*'! Very often, the person checked is not present in the Member State
where the audit is carried out (including in the case of joint audits) and the problem is further
aggravated by the limited capacity of the authorities. In addition, it has to be mentioned that the VAT
e-commerce package seems not to address the general lack of uniform application of VAT and customs
controls, which is one of the main factors prejudicing prohibition of fraud.

402 | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 193

403 See Section 3.1.2

404 The Commission did not provide any figures on the expected impact of the fall back procedure. For example,
they are absent from the Impact Assessment, Accompanying the document Proposal for a Council Directive
amending Directive 2006/112/EC as regards introducing certain requirements for payment service providers and
Proposal for a Council Regulation amending Regulation (EU) No 904/2010 as regards measures to strengthen
administrative cooperation in order to combat VAT fraud, SWD(2018) 488 final. According to the Impact
Assessment, it is difficult to make estimations, since this would depend on the type of operator. The doctrine
criticised this approach. See Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a
Rocky One, EC Tax Review 2018-4 (Kluwer Law International 2018), p. 193

405 More precisely, the security related obligation for both postal operators and couriers to provide advanced
information to the EU customs by 2021.
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407 van der Hel-van Dijk, E.C.J.M. and Griffioen, M. A.: Online Platforms: A Marketplace for Tax Fraud?, EU VAT
Note, INTERTAX, Volume 47, Issue 4 (Kluwer Law International 2019), p. 398

408 papis-Almansa, M.: VAT and electronic commerce: the new rules as a means for simplification, combatting
fraud and creating a more level playing field? (ERA Forum 2019) 20:201-223, p. 214

409 |pid., p. 401

410 L amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 193
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Another concern that could be raised is with regards to the misuse of the One Shop Stop registration
number in situations where an online platform facilitates the sale. In such cases, the supplier will
benefit from the exemption only if he includes in the customs declaration the One Stop Shop number
of the platform.*!2 In practice, nothing seems to prevent the supplier from inserting this number when
sending goods directly (without using the platform) to the EU customer or allowing someone else to
do s0.* The VAT e-commerce package appears not to regulate what would be the platform’s liability
in case of misuse of its One Stop Shop number and there is no information on this in the preparatory
works either.*'* Also, it is not clear how the authorities are supposed to spot such a fraud.

412 | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 194
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414 In fact, the deeming provision for platform responsibility was not itself part of the Commission’s proposal. No
concerns were raised by the Member States either. See Lamensch, M.: Adoption of the E-Commerce VAT
Package: The Road Ahead Is Still a Rocky One, EC Tax Review 2018-4 (Kluwer Law International 2018), p. 194
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6 Chapter Six - Conclusions and recommendations

Based on what has been discussed in my thesis, an overall conclusion can be made that the currently
existing VAT and customs controls have to still be adapted to the realities of e-commerce. The VAT e-
commerce package does not seem to bring the needed solutions and to a certain extent creates more
challenges that have to be addressed. In this respect, the following answers to the research questions
defined in Section 1.2 could be given.

6.1Research question I: Current VAT and customs controls

Following positive EU VAT and customs law, what are the current VAT and customs control
mechanisms for distance sales of non-EU goods in the context of e-commerce and to what extent
are these mechanisms (i.e. rules) in line with the principles of neutrality, effectiveness, simplicity
and prohibition of fraud?

Upon importation, the EU VAT and customs rules provide a broad range of VAT and customs control
mechanisms. Mainly they are performed by the customs authorities alone or in cooperation with EU
or non-EU competent authorities (customs, tax or other) and the Commission.

For the purposes of collecting customs duties, the authorities may conduct nearly limitless verifications
in the form of examination and sampling of the goods, checking declarations and related documents,
inspecting luggage and means of transport and other similar actions. The control could be carried
before, during and after release of the goods for the customs procedure, for which they are declared.
Furthermore, customs controls should be carried out through a risk management framework, within
the parameters defined in statutory law.

From VAT perspective, the positive law provides an elaborate set of tools for administrative
cooperation between competent authorities. In this respect, all controls, checks and related actions
for ensuring compliance with the VAT legislation are included in the so called “administrative
enquiries” made between Member States. In terms of particular cooperation tools, notable are the
exchange of information between Member States primarily through electronic means, the possibility
for carrying out simultaneous controls in several Member States, including by conducting joint audits
and finally, sharing, processing and analysing targeted fraud-related information through the Eurofisc
decentralised network.

After carrying out the test against the normative benchmarks, it was established that the current
controls are:

A) Inconsistent with the principle of neutrality as they exist in the framework of the low-value
consighment exemption regime, which itself is incompatible with ‘external neutrality’. In
particular, it leads to non-taxation, which breaches system neutrality and it creates a
competitive advantage for non-EU suppliers, thus going against neutrality of competition.

B) Inconsistent with the principle of effectiveness, since, although in line with the relevant
international standards, the existing VAT and customs controls do not effectively tackle the
challenges raised by e-commerce. Substantial drawbacks were identified in terms of
compliance controls from both VAT and customs perspective. In particular, the large number
of low-value consignments prevents sufficient physical checks to be carried out by the
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authorities, who clearly lack the time and resources to improve in this direction. Moreover,
the authorities do not make good use of the available tools for exchange of information,
including Eurofisc, and do not carry out enough simultaneous controls. Further weaknesses
have been identified in implementing the risk management framework.

C) Inconsistent with the principle of simplicity as the currentimport regime is characterised with
general complexity and causes significant administrative burden to both businesses and
competent authorities.

D) Inconsistent with the principle of prohibition of fraud as currently, there are numerous cases
of undetected mis-declaration (undervaluation and wrong declaration) and splitting of
consignments of goods with intrinsic value above the legally defined exemption thresholds.
The electronic systems used for customs clearance are also not considered adapted to prevent
these types of fraud. What is also observed are well-developed schemes for abuse of CP42,
often in combination with undervaluation, which appear resistant to post-release control from
the customs authorities. Finally, neither VAT nor customs controls seem to be carried out in a
uniform manner and with the necessary frequency, which significantly prejudices the principle
of prohibition of fraud.

6.2 Research question Il: Upcoming changes of VAT and control mechanisms

As of 2021, what will the VAT and customs control mechanisms be for distance sales of non-EU goods
in the context of e-commerce, and to what extent are these mechanisms (i.e. rules) in line with the
principles of neutrality, effectiveness, simplicity and prohibition of fraud?

As of 1 July 2021, the VAT e-commerce package will bring a number of changes, which will mainly
impact VAT controls and will partially influence customs controls.

As regards the latter, the package will abolish the possibility for declaring goods of intrinsic value below
€22 simply by presenting them to customs. This means that importers have to submit a customs
declaration for each and every consignment, which has to be verified by the customs authorities.

With respect to VAT controls, the customs authorities will have to check if the low-value goods are
eligible for the new One Shop Stop scheme for distance sale of goods imported from third countries or
third territories. For that reason, the new framework extends the deadline for exchanging information
between the Member State of identification and the Member State(s) of consumption with 10 days.
The VAT e-commerce package fosters further use of electronic interface, especially for the
transmission of certain types of information. The new rules also put forward changes in the compliance
controls regime, such as obtaining in advance the VAT identification number by the customs
authorities, requesting records and making administrative enquiries by both the Member State of
identification and all Member State(s) of consumption.

Finally, it was concluded that beyond the VAT e-commerce package, the Commission took new
initiatives towards expanding the existing VAT control mechanisms, which will come into effect in
2024. These rules are intended to counter e-commerce fraud and will create certain obligations for
payment service providers to collect and transmit information to the tax authorities. The VAT-related
information gathered by the payment service providers will be processed through the electronic
system CESOP.
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After carrying out the normative benchmark test, it was established that the changes related to VAT
and customs controls, which will come into effect as of 2021, are:

A)

B)

o)

D)

Largely consistent with the principle of neutrality as the import VAT exemption for
consignments worth less than €22 was abolished by the VAT e-commerce package precisely to
counter anti-competitive behaviour. Although taking the right steps towards creating a level
playing field, the new rules did not address the exemption for importing low-value goods sent
as “gifts” and did not resolve the undervaluation practices, which can both cause distortion of
competition. Moreover, importing goods of intrinsic value above €150 could lead to double
taxation (upon importation and at destination) which breaches system neutrality.

Inconsistent with the principle of effectiveness as VAT and customs controls after the changes
will become even more time and resource consuming. In particular, it is unclear whether
customs authorities would have the capacity to check the validity of the One Stop Shop
registration number and how would they detect non-compliant returns of non-EU suppliers.
With respect to the latter, comparing the returns with the monthly listings of imports and value
declarations issued by the Member States also appears ineffective. Nevertheless, the VAT-
related administrative cooperation under the new rules has potential to improve, but it is
unknown if the authorities would make an actual use of the available new tools.

Inconsistent with the principle of simplicity as the new import regime seems even more
complex and increasing the administrative burden. In particular, there is a risk that the
verification process of the One Shop Stop registration might prove lengthy and impact the
smoothness of the importation process.

Largely consistent with the principle of prohibition of fraud as the VAT e-commerce package
extends liability to new actors — the freight forwarders through a fall pack procedure and the
online platforms facilitating distance sales of goods through a deeming provision —which raises
significantly the chances that in case of irregularity, VAT will be collected. Nonetheless, the
already existing types of fraud (mis-declaration, splitting of consignments and abuse of CP42)
have not been addressed at all by the package. The new regime might even create new types
of fraud, such as using One Stop Shop exemption without the actual payment of VAT or misuse
of the One Stop Shop number in situations where an online platform facilitates the e-
commerce sale. The VAT and customs controls seem unable to cope with these issues since
the authorities are likely to continue receiving very limited information on distance sales
(including of goods imported from third countries or third territories) and to experience
capacity limitations. Furthermore, relying too much on ex-post physical checks has proven
ineffective up until now and there are no indications that the VAT e-commerce package will
take a different approach. Lastly, nothing would prevent the VAT and customs controls to
continue being applied in an insufficient and non-uniform manner.

6.3 Research question Ill: Recommendations

With regard to the principles of neutrality, effectiveness, simplicity and prohibition of fraud, what
should the VAT and customs control mechanisms be for distance sales of non-EU goods in the context
of e-commerce?

Based on the conclusions made, it is fair to say that the VAT e-commerce package addressed only to a
very limited extent the existing problems related to VAT and customs controls. On the top of that, it
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raised new concerns with respect to neutrality, effectiveness, simplicity and prohibition of fraud.
Therefore, the following recommendations could be made.

6.3.1 Recommendations to promote neutrality

Although some positive steps have been taken towards resolving the existing distortion of competition,
the Commission should still take action to address the advantages caused by the non-commercial
import exemption regime and the still existing fraudulent practices.

Moreover, it would make sense to extend the One Stop Shop scheme to goods of intrinsic value above
€150, so that it ensures that the importation is taxed only once. This could happen perhaps by applying
the threshold requirements of the intra-EU distance sale regime*'® to distance sales of goods imported
from third countries or third territories. Then, by analogy, goods entering the Union will be taxed either
upon importation or at destination, depending on whether their intrinsic value exceeds the threshold
or not.

6.3.2 Recommendations to promote effectiveness

Itis fair to say that customs authorities should be better equipped with cooperation and technological
tools in order to effectively monitor the import flows of low-value goods through the One Shop Stop
system.

One way of improving the control effectiveness is to reduce the costs for the administration.
According to the OECD, the costs on collecting VAT have to be kept proportionate to the collected
VAT.*'® An independent study from 2014 found that raising the de minimis value from €22 to €80 would
ensure that the revenue collected by the customs authorities will exceed the total costs of the
administration and the business.41” However, considering that the final version of the VAT e-commerce
package chose a different threshold and procedure, it is clear that the proposed solution is not
acceptable for the Member States. On the other hand, the doctrine concluded that abolishing the
exemption in combination with the fall back procedure is not a cost-effective solution either.418

Another step in the right direction seems to be increasing the capacity of the competent authorities
in order to perform more and effective checks. In fact, increasing the audit activity with respect to non-
EU distance sellers registered to One Stop Shop is one of the main recommendations made by the ECA
towards improving the effectiveness of the VAT controls in the context of e-commerce.**® On the other
hand, it has been established in a study for the European Parliament that more frequent verifications
usually lead to less imports in a Member State, thus creating a risk of tax dumping.*?°

415 Threshold of €10,000 of annual sales. See new Article 59¢ of the VAT Directive

416 OECD, Addressing the Tax Challenges of the Digital Economy, BEPS Action 1: Final report 2015, p. 184

17 Hintsa, J., Mohanty, S., Tsikolenko, V., Ivens, B., Leischnig, A., Kdhdri, P., Hameri, AP., and Cadot, O.: The import
VAT and duty de-minimis in the European Union — Where should they be and what will be the impact?, Cross-
border Research Association, Lausanne, Switzerland — in co-operation with HEC University of Lausanne and
University of Bamberg, Final report 2014, p. 2

418 | amensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 193

419 ECA Special Report no 12/2019, p. 47

420 Eyropean Parliament, VAT fraud: economic impact, challenges and policy issues, Study requested by the TAX3
Committee, PE 626.076 — October 2018, p. 25
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According to the ECA, what will also make a change is improving administrative cooperation®!
between customs authorities and other competent authorities (customs and tax) within and outside
the EU. Among others, this covers mutual assistance for recovery of VAT in the context of e-
commerce.*?? One way of improving cooperation is through making the measures used more fit for
their purpose or prioritising cooperation in order to ensure compliance with the distance sale rules.*?
A study for the European Parliament recommends that Member States should exchange information
as quickly as possible (no later than 3 months) and via electronic means, both on request and
automatically, in order to combat VAT fraud, other breaches of VAT law and risks of tax loss.*** It also
advises for frequent use of the VIES database, simultaneous controls and information sharing through
the Eurofisc network.*?® With respect to the latter, Member States should provide timely feedback on
fraud signals received under Working Field 5 on e-commerce.*?®

In order to guarantee more effective VAT and customs controls, all these cooperation tools have to be
promoted among the competent authorities, so that they can actually use them in practice. In this
respect, the ECA recommends that the Member States’ administrative cooperation central liaison
offices should have a separate coordination function for distance sales.**’

Finally, it is noteworthy that an opportunity for tax and customs authorities will arise if they cooperate
with online platforms, even in the cases where they are not liable for VAT purposes. Since such
platforms usually contain information on the tax liability of their users, it could substantially improve
VAT controls in e-commerce to oblige the platforms to verify compliance of the persons supplying
goods through their interfaces and/or to share relevant information on the tax liability of their
customers 28

6.3.3 Recommendations to promote simplicity

As already established, the rules introduced by the VAT e-commerce package are complex enough.
Therefore, future VAT and customs controls have to be characterised at least with low administrative
burden for both businesses and administration. In this respect, the EU legislator may consider
reinstating the possibility for declaring goods with intrinsic value below certain threshold (most likely
€150) by simply presenting them to the customs authorities. Perhaps, in the context of the new One
Stop Shop scheme, such rule would not hamper e-commerce.

Another idea could be to promote the increased use of electronic systems by the customs authorities
for exchange of information and recovery of levies. Only that way the authorities can achieve their
mission for striking a balance between facilitating the trade and carrying out controls.*?®

421 ECA Special Report no 12/2019, p. 47

422 |pid., p. 48

423 An argument that could be made from the testimony of the tax authorities interviewed for a Commission’s
study from 2015. See European Commission, VAT Aspects of Cross-border E-Commerce — Options for
Modernization, Final report 2015, p. 60

424 Eyropean Parliament, VAT fraud: economic impact, challenges and policy issues, Study requested by the TAX3
Committee, PE 626.076 — October 2018, p. 29

425 |bid.

426 ECA Special Report no 12/2019, p. 46

427 |pid., p. 47

428 van der Hel-van Dijk, E.C.J.M. and Griffioen, M. A.: Online Platforms: A Marketplace for Tax Fraud?, EU VAT
Note, INTERTAX, Volume 47, Issue 4 (Kluwer Law International 2019), p. 401

425 ECA Special Report no 19/2017, p. 14
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6.3.4 Recommendations to promote prohibition of fraud

First and foremost, the Commission should consider taking legislative efforts to ensure more
harmonised application of VAT and customs controls. Although already broad enough, the controls
cannot effectively prohibit fraud if they do not follow a standard approach defined at EU level. To that
end, the ECA suggests including the WCO Postal/Express Consignments Risk Indicators in the customs
authorities’ guidance for implementing the financial risk criteria and providing clear definitions of

n o«

terms, which are essential for the new import regime, such as “intrinsic value”, “value” and “total
» 430

value”.
Furthermore, since 2018 OLAF has been calling Member States to enhance their customs controls,
particularly to prevent fraudsters from exploiting the low-value consignment reliefs in the framework
of e-commerce.**' Some of the recommended measures in this direction are improving the electronic
customs declaration systems to not automatically apply the customs duties relief on goods with
declared intrinsic value above the €150 threshold, on consignments falsely declared as gifts or simply
ineligible for relief; enhancing the systems to detect mis-declaration of goods by means of risk profiles
or randomly; specific control measures to prevent artificial splitting of consignments; and ex-post
controls on supplier’s compliance with the relief, including if he is an AEO.**? Since the customs duties
regime remains unchanged for the future, these recommendations stand valid.

Regarding VAT controls, it can be said that the new import regime introduced by the VAT e-commerce
package leaves the system open to revenue leakage, disproportionate risks and legal uncertainty.433
Now, with the One Stop Shop scheme covering distance sales of goods, the Commission should quickly
propose measures against potential abuse.43* Such include improving the cooperation between
authorities in the context of the new system. According to the doctrine, administrative cooperation
via One Stop Shopis indispensable at EU level and it has been even suggested that a step further should
be taken to create “a supranational body in charge of collecting and redistributing the VAT among the
Member States, in full transparency and with the possibility to monitor the flows and cross-verify the
data in the most efficient way”.435

On the other hand, cooperation with third countries through One Stop Shop is considered “unrealistic”,
since the VAT e-commerce package relies mainly on non-EU businesses (often engaging in fraudulent
practices) to collect VAT, without enforcing compliance.**® Moreover, including online platforms in this
process raises practical issues*37 and new types of fraud. Therefore, it is advisable to shift the regime
to a new model or improve the monitoring and collection of VAT through technological means.438

430 ECA Special Report no 12/2019, p. 49

41 European Commission, 30th Annual Report on the Protection of the European Union’s financial interests, Fight
against fraud, 2018, p. 48

432 bid.

433 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 194

434 |bid.

435 |bid.

436 ECA Special Report no 12/2019, p. 46

437 |bid.

438 |bid. and p. 49

56



However, such new model could only be a product of a multi-disciplinary research, conducted by, to
the very least, experts in the field of law, economics and IT.439

439 Lamensch, M.: Adoption of the E-Commerce VAT Package: The Road Ahead Is Still a Rocky One, EC Tax Review
2018-4 (Kluwer Law International 2018), p. 195
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programmes/ecommerce.aspx?p=1

WCO, Glossary of International Customs Terms. It could be accessed here:
http://www.wcoomd.org/-/media/wco/public/global/pdf/topics/facilitation/instruments-
and-tools/tools/glossary-of-international-customs-terms/glossary-of-international-customs-
terms.pdf?db=web
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16. WCO, Immediate Release Guidelines. It could ne accessed here:
http://www.wcoomd.org/en/Topics/Facilitation/Instrument%20and%20Tools/Tools/Immedi
ate%20Release%20Guidelines

17. WCO, Revised Kyoto Convention. It could be accessed here:
http://www.wcoomd.org/en/topics/facilitation/instrument-and-
tools/conventions/pf revised kyoto conv.aspx
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