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Royal Decree no. 14 of 03.06.1970 with regard to the alienation of buildings, parts of buildings and the associated
land and the establishments, transfers and retransfers of a right in rem within the meaning of Article 9, second
paragraph, 2 °, of the Value Added Tax Code on such goods

Royal Decree No. 19 of 29.06.2014 regarding the exemption from value added tax for the benefit of small

businesses
Royal Decree No. 30 of 29.12.1992 regarding the application of value added tax to the real estate finance lease

Royal Decree no. 31 of 02.04.2002 regarding the arrangements for applying value added tax to transactions

performed by taxable persons not established in Belgium

Royal Decree No. 55 of 09.03.2007 regarding the scheme for taxable persons who form a VAT unit

[ Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Sddielingdrodliateiding

The taxable person plays an essential role in the operation of the VAT mechanism.

For example, the supply of a good or the provision of a service is taxable only if it is provided for consideration by a

taxable person acting as such.

It is therefore this taxpayer who will ensure correct application of the provisions of the VAT Code and of its
implementing decrees. For example, the taxpayer will generally be responsible for:

. the determination of the taxable transaction and the chargeability of the tax on the transactions performed by him
(classification and location of the transaction, possible application of the exemption from the applicable VAT rate ...)

. the collection of value added tax
. the correct functioning of the VAT mechanism as he is the only person who can exercise the right to

deduct input tax on the supplies or services he has made.
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In addition, the status of taxable person is also important with regard to the location of services.

In view of the key role played by the figure of the taxable person in the operation of the VAT mechanism, a
clear definition of the term 'taxable person' is therefore essential.

Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Séctelirge: BDefibfinitie

In accordance with the provisions of Article 4, § 1, of the VAT Code, is regarded as a taxable person "anyone who,
in the pursuit of an economic activity, makes, on a reqular or independent basis, for or without profit, mainly or
additionally, supplies of goods or services as defined in this Code, wherever the economic activity is carried on".

This article transposes into Belgian law Article 9 (1) of Council Directive 2006/112 / EC of 28 November 2006
on the common system of value added tax.

1. Fetarearken

Thus, any person - person or group - acquires the status of taxable person for carrying out certain activities, even
if the proceeds thereof are not classified as operating income for the purposes of income tax.

In principle, the status of taxable person is acquired automatically. This implies that a person who makes
deliveries of goods or services under the circumstances stipulated in the Code is legally liable to pay tax, without
any formality having to be fulfilled and regardless of the place where he carries out his economic activity.

For the sake of completeness, it should be noted that the status of taxable person for the transactions included
in the provisions of Article 8 or Article 44, § 3, 1 °, a),
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third indent or (b), third indent, of the VAT Code is not automatically obtained, but that this capacity should be Keywwasdsspayer , regular activity ,

expressly opted for. independent activity , for profit ,
principal efficacy , ancillary trading activity , commencement

The definition of the term 'taxable person' as included in the provisions of the aforementioned Article 4, § 1 of the of tax liability

VAT Code contains four essentially features that are simultaneously necessary and sufficient. In addition, this

end the subjugation , occasional subject ,
definition contains two more non-ESSENTIAL features that prevent any ambiguity. 19 !

partial taxpayer , Mixed taxpayer , foreign taxpayer , wide device ,
liable representative , global VAT identification number , contribution
From the essential features are: to a company ,

. the capacity of the person: everyone (natural person, legal person, group without legal personality...) is a
taxable person

. the nature of the work performed: the supply of goods or services as defined in the Code in the course of an driver , manager , VAT unit ,

economic activity . . . e
financial commitment , economic connectedness , organizational

. by regular manner in which that activity is performed )
connection

: by exercising that activity independently , natural person , legal person , public law body , government , intercommun:
, Autonomous Municipal Company , Autonomous public

From two non-ESSENTIAL features are:
company ,

. by exercising that activity with or without a profit motive intermunicipal partnerships

. the main or additional exercise of that activity

Daitmrenitdaiant/2020
2. De hoeditpigheédoeaionle persoon Publianioeelatery 2020
Camedrintorferztedata /2020
Article 4, § 1 of the VAT Code states that everyone can be a taxable person. .
Batrisienenabraiona/17/2020
Everyone should be understood to mean:
. natural or physical persons
Notes .
. legal persons: companies or associations to which the law assigns legal personality (1), as well as
economic partnerships and European economic partnerships
(1) A company or association that has legal personality
awarded is a legal subject who independently bears rights and obligations. A patrimony is
created that is separated from the patrimony of the partners. This is particularly the case for
commercial companies (general partnership, sponsor company, private company,
[ J
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public company, cooperative company), for the civil company partners, partners, hand

companies that form the partners

Legal personality is also granted to the State, the Flemish Community, the French
Community, the German Community, the Flemish Region, the Walloon Region and the

Brussels-Capital Region, to institutions and intermunicipal associations.

. associations and groups of persons who jointly exercise an activity but who are not recognized as legal
persons: partnerships...

. VAT units (Article 4, § 2 of the VAT Code)

*

However, the status of taxable person is not affected by the legal capacity of the person exercising the activity. For
example, a minor who supplies goods and services regularly and independently in the context of an economic
activity must be regarded as a taxable person, irrespective of whether or not the conditions for conducting a trade
(such as whether or not it is fulfilled) are fulfilled. are registered in the Crossroads Bank for Enterprises).

3. De aatdeantideweak @ameerkzaamheid

In addition to the fact that everyone can be a taxable person, the fact that the supplies of goods or services
described in the Code must be carried out in the course of an economic activity is also a condition for being a
taxable person within the meaning of Article 4, § 1, of the VAT Code.

The term 'economic activity' is defined in Article 9 (1) of Directive 2006/112 / EC as' all activities of a
manufacturer, trader or service provider, including the extraction of minerals, agriculture and the exercise of
free or equivalent professions. In particular, the economic activity is the exploitation of a physical or incorporeal
object in order to obtain sustainable returns from it. '

It is therefore appropriate to define criteria which allow to distinguish between the concept of 'private wealth
management' and the concept of 'economic activity'. These criteria have their origin in the case law of the Court of
Justice of the European Union, which has repeatedly ruled on the scope of the concept of 'economic activity'.
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Thus, the aforementioned Court has repeatedly stressed that the definitions of the concepts of 'taxable person' and
‘economic activities' show that the concept of 'economic activities' has a broad scope, which extends to all stages of
production, distribution and provision of services (_Court of Justice of the European Union, Judgment WM van Tiem
v State Secrefary for Finance, Case C-186/89, 04.12.1990 (17). Furthermore, the Court also emphasizes the
objective nature of the concept of economic activities by stating that the objectives or results as such are not
relevant to their definition (see, inter alia, Court of Justice of the European Union, Judgment R. Enkler v Finanzamt
Homburg, Case C-230/94, from 26.09.1996 , point 25 and Court of Justice of the European Union, Judgment Mar/e
Participations SARL v Ministre de I'Economie et des Finances, Case C-320/17, van

05.07.2018 point 22).

In its judgment in WM van Tiem, the Court emphasized that the term 'exploitation' within the meaning of the
aforementioned Article 9 (1) of Directive 2006/112 / EC (formerly Article 4 (1) and (2) of the Sixth Council Directive
(77/388 / EEC) of 17.05.1977 on the harmonization of the laws of the Member States concerning turnover taxes -
common system of value added tax) covers all transactions, whatever their legal form, which are intended to obtain
a sustainable yield from the good in question.

The question whether an activity is aimed at obtaining sustainable yield from it is a factual question. In assessing it,
all circumstances of the case should be taken into account, including in particular the nature of the case concerned.
That criterion must make it possible to determine whether a private individual has used a good in such a way that
his activity can be classified as an 'economic activity' within the meaning of Directive 2006/112 / EC. The fact that a
business is suitable solely for economic exploitation is generally sufficient to allow it to be assumed that the owner
exploits it for the benefit of its economic activities and thus to obtain sustainable returns from it.

Comparing the circumstances in which the person concerned actually operates the business with those in which
the corresponding economic activity is normally carried on may be a method for determining whether the activity is
designed to generate sustainable returns. If a private individual actively takes steps to perform a particular act by
using means comparable to those offered by a manufacturer, dealer or service provider within the meaning of the
second subparagraph of Article 9 (1) of Directive 2006/112 / EC that activity should normally be classified as an
‘economic activity' within the meaning of this provision (_Court of Justice of the European Union, Judgment Ainars
Rédlihs against False jenémumu dienests, Case C-263/11, 19.07.2012, points 33 to 36).
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It is noted that although criteria related to the results of an activity are not appropriate in themselves to determine
whether that activity aims to generate sustainable revenues, the duration of the activity, the size of the clientele
and the amount of the yields - factors which therefore form part of the circumstances of the particular case - can
be taken into account along with other factors (_ Court of Justice of the European Union, Judgment R. Enkler v
Finanzamt Homburg, Case C-230/94, van

26.09.1996 point 29).

From the foregoing it appears that the assessment of the concept of 'economic activity' within the meaning of
Article 4, § 1 of the VAT Code constitutes a factual matter based on the analysis of a set of elements, such as the
number of exploited cases and the number of its nature, the manner and context of acquisition, the income
derived from this operation, the manner of financing the activity, the existence or otherwise of active
commercialization operations, the operating conditions, the status of the operator and the interest from the
clientele. When a sufficient number of these criteria are of significant importance, it can be established that the
person or group acting in such circumstances,

For the sake of completeness, the emphasis is placed on the fact that carrying out acts of an unauthorized nature
(for example the sale of stolen goods) does not prevent these acts from being classified as an 'economic activity'
within the meaning of the foregoing.

Finally, it is noted that a person or group that is already a taxable person, also for any other economic activity, which
he occasionally performs, must be classified as a 'taxable person' insofar as this activity constitutes an activity within
the meaning of Article 4, § 1, of the VAT Code (_Court of Justice of the European Union, Judgment Galin Kostov v

Direktor na Direktsia ,Qbzhalvane i upravienie na izpalnenieto - \arna pri Tsentralno upravienie na Natsionalnata
agentsiaza prihodite, Case C-62/12, 13.06.2013 point 31).

Here are some examples illustrating the scope of the term 'economic activity":

. the income received by a director in the context of the letting to his company of a part of the family home that
belongs to him is not so much the result of the active exploitation of that property but rather of its mere
ownership. the income received by a director as a result of the rental of a pilot that he has had built to rent it to
his company is classified as income from an economic activity. After all, this is the case
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active actions (drawing up plans, building, possibly taking out a loan ...) that go beyond the mere
management of a private property and approach the circumstances in which a construction promoter usually
carries out his economic activity. The nature of the good is also an indicator that it is an economic activity.

. a natural person who has inherited and rents out several houses, taking into account the interests of the
clientele, the amount of revenue and the administrative and technical organization necessary to manage
such a property, may pursue an economic activity whether or not he himself is responsible for managing it or
relies on a subcontractor to do so.

. a natural person who, in application of the provisions pertaining to corporate donations under registration
law, receives an undivided part of real estate which he subsequently leases to the person who continues to
operate the company, pursues an economic activity, even if he does not earn any other income the company
acquires.

. a natural person who is active in the construction sector and who buys one or more dilapidated houses
to renovate, takes out a loan for this, and then rents out these renovated houses and carries out an
economic activity.

Thus, the fact that the supplies of goods or services described in the VAT Code are carried out in the course of an
economic activity, together with the other conditions included under Title 1 'Characteristics' of Section 3 of this
chapter, constitute the elements that allow designate a person or group as a taxable person. Under those
conditions, the status of taxable person is attributed to persons or groups who perform the following acts:

. supplies of goods and the provision of services described in the VAT Code that are effectively taxed

. supplies of goods and the provision of services described in the VAT Code that are exempt from tax for
reasons including intra-Community supplies and exports (Articles 39 to 42 of the VAT Code)

. supplies of goods and the provision of services described in the VAT Code that are performed outside
Belgium
. supplies of goods and the provision of services exempt from tax under Articles 44 and 44 bis of the VAT
Code.

However, the status of taxable person is not granted to:

. persons or groups who perform transactions 'outside the scope of VAT' and who are not therefore covered by the
VAT Code (for example, passive holding companies, anyone who performs free transactions ...)

. to public sector bodies that act as government within the meaning of Article 6, first paragraph, of the VAT Code
and this insofar as the acts performed by these bodies are not intended by the second and third paragraphs of
Article 6 of the aforementioned Code
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. the person who acquires or imports goods within the Community. Although the acquirer or importer owes
VAT on these acquisitions and imports, it does not become a taxable person, because only 'outgoing’
transactions (deliveries of goods and services made by the person concerned) can give him that status.

It goes without saying that, in order to determine whether or not a person or group has the status of taxable
person, only the activity which he himself carries out should be taken into account. Thus, the activities performed
by a parent or subsidiary or by a company whose shareholders are the same must be disregarded (_ Decision No
ET 19658 of

31.12.1974 ).

4. Reyageddeviyerkzaamheid

The status of taxable person within the meaning of Article 4, § 1 of the VAT Code is granted to persons or groups
who, in addition to fulfilling all other conditions included in Title 1 'Characteristics' of Section 3 of this chapter, are
regularly perform the supplies of goods or services described in the aforementioned Code.

Regular activity presupposes a sequence of actions, which does not alter the fact that these actions can be
performed at more or less long intervals. It is essential that these actions take place with a certain regularity. For
example, the acts described in the VAT Code that are performed in the context of an annual meeting organized at
the same time are regarded as a regular activity within the meaning of Article 4, § 1, of the VAT Code (_notice no.
81/1971 of 13.05.1971).

It should be noted that it is by no means necessary for these actions to be performed in the context of a
professional activity. It is therefore irrelevant whether or not the purpose of this is to acquire means of
subsistence.

It follows from the foregoing that a person or group who, by accident or incidental, carries out an act generally
carried out by a manufacturer, trader or service provider, in principle not as a taxable person within the meaning
of Article

4, § 1 of the VAT Code is considered. For the sake of completeness, it should be noted that a person or group that
is already liable to VAT for a certain activity, even for any other economic activity, even if it only happens
accidentally or incidentally, as a taxable person within the meaning of Article 4, § 1, of the VAT Code is considered

(_Court of Justice of the European Union, Judgment Galin Kostov v Direktor na Direkisia ,Obzhalvane i
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upravlenie na izpalnenieto - Varna pri Tsentralno upravilenie na Natsionalnata agentsia za prihodite, Case
| .06.2013 , points 28 and 31).

The question whether actions should be classified as 'regular' or as 'casual or incidental' is a factual question. It
goes without saying that sufficient regularity is required to obtain the status of taxable person. However, the
regularity requires that the actions in question are repeated or continuous (see also_Written Parliamentary Question
No. 1,097 by Mr Paul Van Grembergen, Member of Parliament

18.05.1994 ).

In the spirit of the foregoing, it was decided that:

an artist is considered to be a taxable person when he regularly sells his works ( decision no. T. 1997/2 of
28.10.1970).

a person who regularly commits himself to artists to organize an exhibition of their works and, on that
occasion, to assist in the sale of the works of art to the visitors of that exhibition is considered to be a taxable
person (_decision no. T. 1997 of 28.10.1970 ).

a rental of movable property is a regular and continuous operation. This is evidenced, among other things,
by the periodic receipt of rents which the landlord must subject to tax, even if the landlord grants the
enjoyment to only one tenant (_decision No. T. 3,484 of 11.05.1971).

the execution of a single work, which, however, requires repeated actions that are spread over a certain
period (for example, the construction of a motorway) is considered to be a regular operation. In principle,
the company set up for the execution of the work thus has the status of taxable person, even though it
concludes only one contract.

an activity that is carried on for a relatively long period and that gives rise to the submission of fee statements

is regularly regarded as conferring the status of taxable person on the person who carries out this activity. It is
of no importance whether or not this activity is carried out for the performance of a one-off assignment (_decision
no. T. 6.749 of 16.06.1971 ).

philatelic circles who regularly deliver goods or services that are covered by the VAT Code and for a special
fee (sale of stamps, catalogs, organization of sales between stamp collectors, providing assistance with
those sales as brokers, agents or brokers ) have the status of taxable person by operation of law. Persons
who are not stamp traders but ordinary collectors who happen to sell stamps do not acquire the status of
taxable person because of that activity ( decision no. T. 2.580 of 15.07.1971 ).

natural persons who own pets (dogs, cats...) and who sell the youngsters of those animals are not
considered to be taxable and insofar as they only own a limited number of those animals that correspond to
normal private use and they
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do not systematically pursue the multiplication of those animals but only want to put an end to a temporary
increase in their number of animals. However, if the number of animals in his possession is higher than the
number of animals normally kept for private use and the breeding of those animals is systematically pursued
with the aim of regularly selling them, the owner is considered to be a taxable person (_decision no.

ET 13,301 0f 21.11.1972).

. a beekeeper who regularly sells all or part of his production as a taxable person (_decision no. ET
88.513 of 13.05.1997 ).

. taxable persons are those who systematically breed racehorses, either in their own establishments, or by

calling on third parties (horse breeders, trainers ...), with the aim of regulating and thus repeatedly and
continuously selling the horses that originate from that breeding. Taxable persons, on the other hand, should
not be considered to be those who, without special breeding of horses, own horses which they participate in
races, even if they occasionally sell one of those horses (_decision no. ET 8.380 of 26.01.1973 ).

. if an owner of non-horse-backed racehorses is not deemed to be acting in the exercise of a professional
activity for his participation in racing, the fact that he is incidentally using one of his stallions for cover of it is
such that he acquires the status of VAT taxable person only because of this. In this regard, the administration
has taken the rule that the price charged for the cover is subject to VAT only if the profits from these
transactions in income tax are classified as operating income (_ decision no. ET

39,076 of 30/07/1981 ).

. the performance of a financing lease act as referred to in Article 44, § 3, 2 °, b) of the VAT Code, in view of
the importance of financing lease contracts and their duration, as a regulated act for which the provider is a
taxable person under this provision and Article 4, § 1, of the VAT Code, even if he concludes only one
financing lease contract (_circular no. AOIF 10/2007 (no.

ET109.976) from 12.04.2007 , marginal 53).

. the accidental performance of accounting work for a trader is not regarded as a regular transaction for

which one is a taxable person. However, a person who regularly carries out that work for one or more
traders is regarded as a taxable person.

As indicated earlier, a person or group that is already taxable for a certain activity, also for any other economic
activity, even if he only performs it accidentally or incidentally, as a taxable person within the meaning of Article 4,
§ 1 of the VAT. - Code identified. The status of taxable person is of course also retained with regard to an
accidental act that he performs when it can be counted as part of his regular activity, such as:
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. the accidental transfer by a study agency of a patent on an invention resulting from the
searches it carries out.

. the accidental sale by a taxpayer of an asset used in his enterprise.

5. AaHstadutigactivieykzaamheid

In addition to fulfilling all other conditions included under Title 1 'Characteristics' of Section 3 of this chapter, the
status of taxable person within the meaning of Article 4, §
1 of the VAT Code, that the activities referred to in that article are performed independently.

The condition that an activity must be carried out 'independently’ is concluded in accordance with the provisions of
Article 10 of Directive 2006/112 / EC, ' wage-earners and other persons from taxation, insofar as they have entered
info an employment contract with their employer or have any other legal relationship from which a relationship of
subordination arises with regard to the terms of employment and remuneration and the responsibility of the
employer .

In this regard, the Court of Justice of the European Union has clarified that an employee does not act in his own
name, for his own account and under his own responsibility, but for the account and under the responsibility of

the employer. However, there can be no question of a legal link showing a relationship of subordination when one
bears the economic risk of the work (see also_Court of Justice of the European Union, Judgment JA van der Steen
v Inspector of the Tax Office Utrecht-Gooi / Utrecht office, Case C-355/06, 18.10.2007 , points 23 and 24 and Court_

of Justice of the European Union, Judgment /DE against Inspector of the national tax office, Case C-420/18,
13.06.2019 , points 32 et seq.).

In order to check whether an activity is performed 'independently’, it is not required that the activity is performed
completely autonomously. For example, a company that is part of a group and must follow a commercial policy
indicated by the parent company does not have total autonomy. Nevertheless, insofar as the other conditions of
application of Article 4, § 1 of the VAT Code are met, this company is designated as a taxable person within the
meaning of the same Atrticle.

However, if there are any doubts as to whether or not to perform a certain activity 'independently’ within the
meaning of the foregoing, the position taken with regard to this activity may be in the field of social security or in
terms of
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income tax is a useful element in assessing this matter of fact. Practice therefore shows that those who are
subject to withholding tax are generally not considered to be taxable persons.

In view of the foregoing, it was decided, among other things, that:

. however, an architect trainee who is considered self-employed for the purposes of the social laws is not
considered to be a taxable person, because there is a relationship of subordination between the trainee and
the traineeship supervisor (_decision no.

ET 9.195 from 13.06.1972).

. however, if an architect-trainee who is only doing an internship does not wish to rely on what precedes and
claims his identification as a taxable person, he will be identified as such with regard to his traineeship activity.
In any case, the architect trainee who, in addition to his traineeship activity, also independently carries out
taxable transactions, must be regarded as a taxable person for his entire work, so that the services he
performs during his traineeship are also subject to VAT (_decision no.

ET 56,513 of August 22, 1986 ).

. the administration accepts that there is a bond of subordination in the relationship between the trainee
company auditor and the company auditor and that this trainee is thus not already considered a taxable
person, although this trainee is considered self-employed for the purposes of the social laws ( Notice No.
11/1978, 14.03.1978 , marginal 11).

. As a rule, a family helper acts in a bond of subordination when a set of factual evidence shows that he is
permanently working under the leadership of relatives in the context of a family business, insofar as this is in
accordance with the actual legal relationships between the parties (_decision no. ET 9.922 of 04.09.1972 ).

. substitute pharmacists are, in principle, considered to be taxable if, temporarily and independently, they
temporarily replace an operator in the management of his pharmacy. Nevertheless, it should be noted that
pharmacists who substitute only occasionally without making a real occupation of this activity should not be
classified as taxable persons, in particular:

- recently graduated pharmacists who temporarily substitute pending their establishment as
operators, commissioners or as the aforementioned substitute pharmacists

- retired pharmacists who occasionally replace or assist their colleagues

- salary pharmacists who make substitutions during the holiday period or after
their working hours

- holders of a diploma of pharmacist who, without actually practicing a profession, replace or
assist pharmacists for a maximum of several hours per day.

Moreover, this scheme is only permitted if the persons referred to provide their services only to pharmacists
who are taxable persons within the meaning of Article 4, § 1 of the
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the VAT Code will be considered. Those persons, on the other hand, are taxable persons for the entirety of
their activity if they provide services in whole or in part to persons or institutions that are not taxable persons or
taxable persons without a right of deduction, for example to a hospital pharmacy (_decision no. ET 8.753 of

15.05.1972).

the administration accepts that when physical persons who teach other than as wage-earners or in a contractor
in an institution whose activities may or may not be exempt from tax in accordance with the provisions of Article
44,§ 2, 4 °, a) of the VAT - Code, but nevertheless have a relationship with that institution showing a
relationship of subordination with regard to, among other things, the content of the course material to be taught,
the timetable, the remuneration, the internal regulations, not acting as self-employed person within the meaning
of Article 4, § 1, of the aforementioned Code, so that no taxable transaction takes place in their relationship.
This applies irrespective of whether the physical person concerned has already been registered as a taxable
person for the performance of other transactions in the course of his economic activity. The foregoing, however,
concerns an admission that the physical person, if he acts in the circumstances as referred to in Article 4, § 1 of
the VAT Code, does not have to make use of it. In the absence of the relevant bond of subordination, of which
the person concerned provides proof, the status of VAT taxable person cannot be refused (_circular AAFisc No.
50/2013 (No. ET 124.537) of 29.11.2013 ).

the administration assumes that a sports coach who is not linked to a specific club or federation by an
employee contract, nevertheless, in view of the actual working conditions that exist between them, is in a
relationship of subordination to that club or federation. That sports trainer is therefore not regarded as a
taxable person (_decision no. ET 79.369 of 04.02.1994 ).

if a person or group is the only economic activity within the meaning of Article 4, § 1 of the VAT Code, the
hiring of a physical item to a company of which it is a part, then this rental is deemed to have been carried out
independently in the meaning of the aforementioned provision (_Court of Justice of the European Union,

Judgment
State Secretary for Finance against J. Heerma, Case C-23/98, 27.01.2000 point 22).

guides and tour guides who provide their services under the conditions of Article 4, § 1 of the VAT Code must
be regarded as taxable persons. However, guides (individuals), other than as paid or competitive tours, may
run for an institution (such as a federation of guides or a tourist office), but may nevertheless act in a
relationship of subordination to that institution. For example, when that institution determines the content and
the timetable of the guided tours, the remuneration and possibly an internal regulation for the affiliated guides.
For the purposes of VAT, these guides are not deemed to act independently and are therefore not regarded
as taxable persons within the meaning of Article 4, § 1 of the VAT Code (_decision no. ET 111.432 of
28.08.2006 ).
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6. Wieitcp fubodterrafiinstibegmerk

The status of taxable person within the meaning of Article 4, § 1 of the VAT Code is assigned to the persons or
groups that fulfill the four essential characteristics that have been explained under titles 2 to 5 of section 3 of this
chapter . In addition to these essential characteristics, the provisions of the aforementioned Article 4, § 1 also
contain two non-essential characteristics, namely the principal or additional exercise of that activity and the
pursuit of that activity for or without profit.

In order to be classified as a taxable person, a person or group must not necessarily have a profit-making
objective or, in other words, want to make a profit when carrying on an activity. It is therefore of no importance
whether one pursues that activity with the aim of obtaining means of subsistence. In this sense, it deviates from
the notion of manufacturer or trader, who in principle aim to obtain a sustainable yield from an activity.

As a result, many non-profit persons and groups can be classified as taxable persons within the meaning of Article
4, § 1 of the VAT Code, provided they meet the other conditions of application contained in that Article. For
example, a non-profit association, a body governed by public law or a public institution can, under those conditions,
also be regarded as a taxable person within the meaning of the foregoing.

7. Haofdradddifierefipanvullend

In addition to these essential characteristics, which are explained under Titles 2 to 5 of Section 3 of this chapter,
the provisions of Article 4, § 1 of the VAT Code also contain two non-essential characteristics, being mainly or
additionally performing an activity and performing that activity with or without a profit motive.

It is not important for the acquisition of the status of taxable person within the meaning of Article 4, § 1 of the
aforementioned Code or the activity performed - the supply of goods or services as described in the
aforementioned Code in the exercise of an economic activity - whether or not additionally.

An additional activity is one that is performed in addition to another which is the main activity. For example, in
addition to his main activity for which he does not act independently, but is in a bond of subordination, an employee
can also regularly and
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independently carry out an activity for which he is regarded as a taxable person within the meaning of the
aforementioned Article 4, § 1, of the VAT Code, insofar as all the conditions of application contained in that
Article are met.

It is irrelevant here whether or not this additional activity is related to the main activity.

For the sake of completeness, reference is made here to the provisions of Article 56 bis of the VAT Code that
provide for an exemption scheme for the benefit of small businesses, the conditions of application of which are set
out in the Royal Decree No 19 of 29.06.2014 regarding the exemption from value added tax for the benefit of small
businesses .

This exemption scheme means that taxable persons whose annual turnover does not exceed 25,000 euros,
regardless of whether it concerns a main activity or an additional activity, are on the one hand dismissed from a
number of VAT obligations, but on the other also lose the right to deduct withholding tax on expenditure incurred for
their activity.

[ Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]
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1. Segiof wanideilinelastingplicht

As soon as someone in the conduct of an economic activity regularly and independently performs supplies of
goods or services that are described in the VAT Code, this person or group obtains by operation of law in
accordance with the provisions of Article 4, § 1 of the VAT Code. the status of taxable person. However, if the
conditions set out in that Article 4, § 1 are not met, the person or group in question will not be regarded as a
taxable person within the meaning of the same Article. Nor can that person or group voluntarily choose the status
of taxable person, even if he would have an interest in doing so.
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The status of taxable person is thus, in principle, automatically (2) acquired, without any formality having to be
fulfilled and irrespective of the place where the person or group carries on his economic activity. The fact that this
has not (yet) been identified as a taxpayer by the administration is therefore of no importance.

(2) For the sake of completeness, it is noted that the status of taxable person
for what the acts included in the provisions of Article 8 or Article 44, § 3, 1 °, a), third indent or
b), third indent, of the VAT Code are not automatically obtained but which are expressly for this

capacity should be opted for.

However, the question arises when this capacity will start.

In this regard, the Court of Justice of the European Union has already repeatedly clarified that economic activities,
within the meaning of Article 4, § 1, of the VAT Code, may consist of several successive acts, and that preparatory
acts such as acquisition of business assets should already be included in economic activities. Thus, the initial
investment expenditure closely related to and necessary for future exploitation and thus incurred for the benefit and
realization of an enterprise is already classified as economic activities ( Court of Justice of the European Union,
Judgment DA Rompelman and EA Rompelman- Van Deelen v Minister of Finance, Case C-268/83, 14.02.1985 ,
points 22 to 24).

Anyone who carries out such preparatory acts is therefore considered to be a taxable person within the meaning of
Article 4, § 1 of the VAT Code and may deduct input tax on the costs relating to those acts in accordance with the
provisions of Article 45 of the aforementioned Code. bring. That deduction will remain, even if it is later decided on

the basis of the results of a profitability study, for example, that it is decided not to enter the operational phase and

to liquidate the company concerned, so that the intended economic activity has not led to taxable transactions (_Court.
of Justice of the European Union, Judgment /nfercommunal for seawater desalination (INZO) v Belgian State, Case
C-110/94, of 29.02.1996 (20).

In this respect, the administration is obliged to take into account the intention announced by that person or group
to commence economic activities that give rise to taxable transactions, insofar as this intention is supported by
objective data. The Court also emphasizes that the status of taxable person is only definitively acquired if the
declaration of
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the intention to commence the intended economic activities has been made in good faith by the interested party. In
the event of fraud or abuse, for example, if the person concerned has pretended to perform a certain economic
activity, but actually wants to include the goods whose input tax was deducted in his private assets, the
administration will retroactively refund the deductible claim input tax and this because this deduction was granted
on the basis of false statements (_ Court of Justice of the European Union, Judgment /nfercommunal for seawater
desalination (INZO) v Belgian State, Case C-110/94, 29.02.1996 , points 23 to

24).

Examples:

. the person or group who, by unambiguous acts, is willing to carry out acts regularly referred to in the context
of an economic activity in the VAT Code, in particular by activating an organization within which deliveries of
goods or services will regularly take place taxable person as soon as he has committed those acts.

. the person or group that buys an existing business becomes a taxpayer at the time of the acquisition.

. the person or group that sets up a company for the purpose of producing and selling goods is a
taxable person from the start.

. persons or groups— also called professional founders and sellers— whose regular economic activity consists
of disposing for consideration or disposing of buildings or parts of buildings, which they have erected or have
erected or which have been paid with VAT, within the stipulated period or with a real right as referred to in
Article 9, second To object to the objection of paragraph 2 ° of the VAT Code or to transfer or re-transfer that
real right within the same period have the capacity of taxable person within the meaning of Article 4, § 1 of the
aforementioned Code. They should be immediately identified as such without waiting for the regular sale of
those new buildings to actually commence.

. persons or groups that commence taking acts exempted in accordance with Article 44 of the VAT Code are
also regarded as taxable persons. However, in accordance with the provisions of Article 45 of the
aforementioned Code, these transactions do not in principle give the right to deduct the input tax levied on the
costs relating to those transactions. Those persons or groups should in principle not be identified as such.
However, their identification for VAT purposes is required:

- in accordance with Article 50, § 1, first paragraph, 2 °, a) or b) of the VAT Code if they exceed the
threshold of EUR 11,200 (Article 25 ter, § 1, second paragraph, 2 °, first paragraph, of the VAT Code) for
the intra-Community acquisitions of goods they make (3) or if they opt to subject their intra-Community
acquisitions to tax.
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(3) The purchase in another Member State of the European Union of goods which

be transported from this Member State to Belgium by the supplier, the acquirer or on their behalf.

- in accordance with Article 50, § 1, first paragraph, 4 ° of the VAT Code when they purchase services for which they
are the debtor of the tax in accordance with Article 51, § 2, first paragraph, 1 ° of the aforementioned Code.

- in accordance with Article 50, § 1, first paragraph, 5 °, of the VAT Code when they are established in
Belgium and provide services that, pursuant to Article 44 of Directive 2006/112 / EC, take place in another
Member State and the tax of which is the recipient of the service is due

- in accordance with Article 50, § 2 of the VAT Code when a VAT entity within the meaning of Article 4,
§ 2 of the aforementioned Code only provides supplies of goods or services for which it is not entitled
to deduct.

2. Enace teamabdityelastingplicht

The status of taxable person within the meaning of Article 4, § 1 of the VAT Code will be lost by operation of law if
the conditions of application set out in that Article are no longer met (see also Titles 2 to 5 of Section 3 of this
chapter). In practice, however, this means that the status of taxable person is lost when the taxable activities are
definitively discontinued.

However, a temporary cessation of that activity for any reason (illness, strike, sales stop ...) does not lose the status
of taxable person (_decision No. T. 2.205 of 03.12.1970 ). The transfer of a business by a resting trader is an act of a
taxable person. The same can be said of the actions carried out by the liquidator with a view to the liquidation of a

dissolved company.

A natural person who carries out an activity which gives him the status of taxable person loses this capacity from
the time when the liquidation of his company is terminated and no more acts are carried out as referred to in the
VAT Code.

On the other hand, if a company is dissolved, it will in principle retain the status of taxable person until the final
closure of the liquidation. It goes without saying that the status of taxpayer must always be assessed objectively in
function of the real situation of the company concerned and must not depend on the willingness or inaction of the
liquidator. The fact that the company does not
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owns recoverable assets and its activity, among other things, consists only in recovering its debts against third
parties may constitute such an objective criterion (_decision no. ET 90.191 of 13.10.1998 ).

When a notary, identified as a natural person, dies, the chairman of the court of first instance appoints a deputy
notary. The National Chamber of Notaries will do the necessary at the KBO to keep the VAT identification number
of the deceased notary active until the appointment of a new notary. The identity of the deputy civil-law notary is
also communicated to the KBO. This deputy will be able to continue to use the deceased civil-law notary's VAT
identification number for the actions he performs as deputy notary of the notary's office until the appointment of a
new notary. When a new civil-law notary is sworn in, the heirs must, in accordance with Article 3 of the_Royal
Decree No. 10, of 29.12.1992, with regard to the exercise modalities of the choices, as referred to in Articles 15, §
2, third paragraph, 21bis, § 2, 9 °, fourth paragraph, 25 fer, § 1, second paragraph, 2 °, second paragraph and 44,
§ 3, 2 °, d) of the Code of value added tax, declarations of commencement, alteration, cessation of activity and
prior notifications regarding the value added tax , file a declaration of cessation of activity (form 604 C) within one
month (decision No. ET 121,923 /2 of 15.12.2014 ).

In the event of bankruptcy, the bankruptcy order does not, however, deprive the bankrupt of the status of taxable

person that he previously held because of the activity carried on. For example, the actions performed by the bankruptcy
trustee of a bankrupt taxpayer for the execution of the assignment entrusted to him or the actions performed by a third
party (for example an accountant) under the supervision of the bankruptcy trustee are deemed to have been performed
by the bankrupt himself. As a rule, the bankruptcy trustee must submit a declaration of termination as referred to in
Article 3 of the bankruptcy within one month after the bankruptcy has been closed at the control office to which the
bankrupt falls Royal Decree No. 10 , aforementioned, of the efficacy in. However, the bankruptcy trustee is allowed to file
this declaration before the bankruptcy closes as soon as it appears that the bankrupt mass can no longer carry out
transactions for which it can be regarded as a debtor of VAT (see_notice no. 26/1978 of 31.08.1978 , marginal 2 and 25,
which was amended by Notice No. 8/1994 of 29.03.1994 ).

[ Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]
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As indicated earlier, the taxable person plays an essential role in the operation of the VAT mechanism and will
ensure the correct application of the provisions of the VAT Code and of its implementing decrees.

For example, the taxable person will not only collect the value added tax but also determine the taxability and the
chargeability of the tax on the transactions he carries out (classification and place of the transaction, possible
application of exemption , applicable VAT rate...). In addition, the correct functioning of the VAT mechanism is
based on the fact that, in accordance with Article 45 of the VAT Code, the taxable person is the only person who
can exercise the right to deduct input tax on the supplies or services he has provided.

It goes without saying that the status of taxable person entails a number of rights and obligations.

For example, the exercise of the taxpayer's right to deduct and the adjustments that may apply to that right to
deduct (withdrawals, commissioning, revisions) will be explained in detail in 'Book IlI: Right to deduct input tax'.

The main obligations that the status of taxable person entails are explained in 'Book 1V: Satisfaction of the tax'.
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Alrleiding

For a detailed explanation of the tax liability of public bodies and public institutions, see circular AAFisc No.
42/2015 (No. ET 125,567) of
10.12.2015 .

This circular aims to address both the consequences of it Judgment of the Constitutional Court No 104/2008 of 17.07.2008 ,
whereby the Court of Appeals Article 39, a, of the Program Law of 27.12.2006 (BS

28.12.2006), as the main principles of the judgments delivered by the Court of Justice of the European Union in
this field are set aside in the administrative comments.

B Weigevenadader

The VAT system applicable to public sector entities and public institutions arises from the provisions of Article 6 of
the VAT Code, which transposes Article 13 of Directive 2006/112 / EC into Belgian law.

With regard to public-law bodies that act as government, Article 6 (1) of the VAT Code provides for an exception to
the principle that anyone who regularly and independently performs acts intended in that Code is regarded as a
taxable person. In circumstances referred to in the second and third paragraphs of the aforementioned Article 6,
notwithstanding the principle of non-tax liability, public sector entities are nevertheless regarded as a taxpayer
within the meaning of Article 4, § 1 of the VAT Code.

In the following sections, the steps to be followed to arrive at the VAT status of public bodies (a taxable person
acting as such or a non-taxable legal person) are discussed successively.

C. Besagd @ yuib kektethidtig@andgharcansentepaenbare
instellingen

In accordance with article 6, first paragraph, of the Code, the State, the Communities and the Regions of the
Belgian State, the provinces, the agglomerations, the municipalities and the public institutions are not regarded as
taxable persons for the activities or
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transactions that they perform as a government, even if they collect duties, taxes, contributions or fees
for those activities or transactions.

This summary shows that public institutions are also envisaged. More specifically, this concerns the public
institution that cumulatively meets the following conditions, being the institution that:

. one of the public body - which set it up - has different legal personality

. is established by a law, a royal or ministerial decree, a decree or a regulation (establishment as a
foundation)
. is established with the aim of satisfying certain collective needs of general interest

. enjoys an autonomy in the exercise of its activities, in particular for the organization and management
thereof

. remains subject to varying degrees to various controls, including government supervision.

By way of example, as public institutions established by way of foundation, the following can be cited: the Institute
of Accountants and Tax Consultants (IAB), the Professional Institute of recognized Bookkeepers and Tax Experts
(BIBF), the orders of physicians, lawyers or architects, the Foreign Trade Agency, Federal Agency for the Safety
of the Food Chain, and the like.

Article 6 of the VAT Code, on the other hand, does not aim at public-law associations that have been established
by way of association, and thus not by way of foundation. In the _circular AAFisc No. 42/2015 (No. ET 125.567) of
10.12.2015 described rules do not therefore apply in respect of intermunicipal associations (4), intermunicipal

partnerships (subject, for these two structures, of the specific rules in the event of a complete waiver of regulatory

and management rights...), cooperatives of public services, mixed economic enterprises, autonomous municipal
and provincial companies, external privatized agencies in private law, and the like. The aforementioned public-law
associations are therefore taxpayers within the meaning of Article 4, § 1 of the VAT Code: de Lijn, SRWT, MIVB,
the companies for intermunicipal transport, the regional housing companies and the companies recognized by
them, the regional water supply companies.

(4) See notice no. 148/71 of 05.10.1971 and notice no 6/75 of 27.02.1975

D. Mandebngesrm@rncht als overheid ‘
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Pursuant to Article 6, first paragraph, of the VAT Code, the State, the Communities and the Regions of the
Belgian State, the provinces, the agglomerations, the municipalities and the public institutions are not regarded
as taxable persons for the activities or transactions that they government, even if they collect duties, taxes,
contributions or fees for those activities or activities.

According to settled case-law of the Court of Justice of the European Union, two conditions must be fulfilled
together for the exception rule of non-taxation to apply, namely that the activities must be carried out by a
public-law body in the capacity of public authority.

Regarding the scope of the concept of 'acts that they perform as government' within the meaning of Article 6, first
paragraph, of the VAT Code, the Court of Justice of the European Union has clarified that activities performed by
public law bodies perform 'as government' in within the meaning of this provision, these are those which they carry
out under the legal regime specific to them, excluding the activities which they perform under the same legal
conditions as private operators.

The specific mandate of a body governed by public law certainly includes these acts, expressed in acts of will
imposed on individuals, in the sense that they must obey them or, if they do not, are forced to comply. This is the
case when performing those acts implies the use of government prerogatives.

It should be emphasized that the terms 'activities or actions performed as government' and 'activities performed
under sovereign or public authority' are not synonymous. After all, the concept of activities or activities carried out
as a government must be given a broader meaning that also includes activities other than those that form part of
the fundamental tasks of public authorities in the area of general administration, justice, security or defense. It is
therefore clear that certain activities as a manufacturer, trader or service provider, which are carried out, for
example, by the municipalities, can be regarded as activities performed as a government.

According to the Court, the definition of 'acts performed as government' cannot be based on the object or purpose
of the activity of the body governed by public law. The Court emphasizes that it should also be borne in mind that
many tasks originally reserved to the public sector are now performed by private individuals and that, therefore, a
definition related only to the subject of the activity cannot suffice.

According to that case-law, the decisive criterion is the circumstances in which the activities are carried out
which determine the scope of the non-tax liability. To the extent that this provision makes non-tax liability
dependent on the
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Provided that the relevant public-law bodies act as a government, the activities they perform as a
private-law body, and therefore not as a public-law body, are excluded from non-tax liability.

To determine whether an activity is carried out as a government is therefore also necessary- to support the fact
that the activity is carried out by a public-law body- the general context and the manner in which this activity is
performed are important.

Consequently, the only criterion which can be used to distinguish with certainty between the two categories of
activities is therefore the legal regime applicable under national law (excluding activities carried out by public
sector bodies under the same legal conditions as private operators). Court of Justice of the European Union,
Judgment Ufficio distrettuale delle imposte dirette di Fiorenzuola d 'Arda v Comune di Carpaneto Piacentino and
LComune di Rivergaro and others v Ufficio Provincial imposta sul valore aggiunto di Piacenz, Cases C-231/87 and

129/88 17.10.1989 , points 13 et seq.).

Notwithstanding the frame of reference as evidenced by the aforementioned case law, in practice it is not always
easy to determine the legal regime applicable under national law for each individual act.

In view of the distinction already made between the public institutions that are formed by way of foundation and the
institutions by way of association (see section C above) and taking into account the context in which they act as well as
the way in which they carry out their activities the administration as a starting point that public sector entities in Belgium,
in principle, always act as government within the meaning of Article 6, first paragraph, of the VAT Code, and therefore do
not have the status of VAT taxable person, without prejudice of course to the possible application of Article 6, second or
third paragraph, of the aforementioned Code (see sections E and F below).

E. Spnificere atieraostafitogpetnienige betekenis

However, if a public-law body carries out acts as a government, it is granted the status of taxable person in
accordance with the provisions of Article 6 (2) of the VAT Code for those activities or activities for which treatment
as a non-taxable person would lead to significant distortions of competition. .

With regard to the concept of 'distortion of competition’, the Court of Justice of the European Union has clarified that the
second subparagraph of Article 13 (1) of Directive 2006/112 / EC (which
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Belgian law was transposed by Article 6 (2) of the VAT Code) it must be interpreted that public sector entities must
be regarded as taxable persons for the activities they perform as public authorities, not only when the circumstance
that they are not taxable under the first subparagraph of paragraph 1 or paragraph 2 of that provision leads to
significant distortions of competition to the detriment of their private competitors, but also where such distortion
results to their own disadvantage (_ Court of Justice of the European Union, Judgment Finanzamt Diisseldor-Stid v
SALIX Grundstticks- Vermietungsgesellschaft mbH & Co. Objekt Offenbach KG, Case C-102/08, 04.06.2009 , point

76).

Furthermore, the Court clarifies that the concept of 'significant distortion of competition', which would lead to
treatment as a non-taxable person of public sector entities engaged in public service activities, must be assessed
with regard to those activities as such, without that assessment relating to a specific local market. The term 'would
lead to' within the meaning of the second subparagraph of Article 13 (1) of Council Directive 2006/112 / EC of
28.11.2006 is to be interpreted as meaning not only effective competition but also to potential competition, provided
that the possibility of a private operator entering the relevant market is real and not purely hypothetical ( Court of
Justice of the European Union, Judgment Commissioners of Her Majesty's Revenue & Customs v Isle of Wight
Council, Case C-288/07, 16.09.2008 ).

In addition, the expression "of any significance" must be understood in the sense that the actual or potential
distortions of competition must be of more than insignificant size.

Taking into account the foregoing, the following conditions must be cumulatively met so that, in accordance with
the provisions of Article 6, paragraph 2, of the HEM, public bodies become, in accordance with the provisions of
Article 6, paragraph 2, of the

. the public bodies perform the same actions as other economic operators, mainly from the private sector

. the performance of these actions leads to a real or even potential competition distortion of
any significance, the cause of which is treatment as a non-taxable person

. it concerns a real or even potential competition distortion to the disadvantage of particular competitor or

such a distortion of competition to the disadvantage of the relevant public-law bodies.

In other words, the provision of Article 6 (2) of the VAT Code in turn constitutes a derogation from the exception
that is a non-taxable person, so that one falls back on the general rule of the taxable person.
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The question whether a particular activity carried out by a public sector body gives rise to 'significant distortions of
competition' is a matter of fact which is considered on a case by case basis and for each activity separately.

The administration assumes that there is no significant distortion of competition with regard to a particular
activity, if the annual turnover of an economic activity does not exceed EUR 25,000. That threshold must
therefore be assessed per activity carried out by that body governed by public law, so that only the turnover
relating to that activity is taken into account (and not per transaction).

The public body that exceeds the threshold of EUR 25,000 in relation to a particular activity during the calendar
year, must immediately contact the competent VAT inspection center.

Said VAT control center will decide on the basis of the factual elements and after having taken cognizance of
the arguments of the public body whether there is any significant distortion of competition within the meaning of
Article 6 (2) of the VAT Code. When in doubt, the VAT control center will seek the advice of the central VAT
services of the General Administration of Taxation.

F. Speciféakeripakzaanihggdncdie niet van onbeduidende
omvang zijn

Pursuant to Article 6, third paragraph, of the VAT Code, public sector bodies in any case have the status of
taxpayer for the activities referred to in that third paragraph insofar as they are not of negligible importance,
because the potential for a competitive disturbance is significant.

However, this is an exhaustive list that must be strictly applied and that transposes into Belgian law Annex | to the
aforementioned Directive 2006/112 / EC, which may not be limited or extended by the Member States.

The provisions included in Article 6, third paragraph, of the VAT Code therefore in turn constitute an additional
restriction on the rule of non-tax liability of public sector entities. The aim of this legal provision is to prevent certain
categories of economic activities, the importance of which arises from the nature of those activities, from being
charged from VAT for the mere fact that they are carried out by public sector bodies such as government.

https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-discipline/value-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

31/86



20/04/2020

https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-discipline/value-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-discipline/value-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

The assessment of the insignificance or otherwise of the activities included in Article 6, third paragraph, of the
VAT Code constitutes a matter of fact that must be investigated on a case-by-case basis and for each activity.

The Administration accepts that a certain activity is insignificant if the annual turnover of that activity does not

exceed 25,000 euros. For the sake of completeness, below is a comparative table between the provisions of Article

6, third paragraph, of the VAT Code and those of Royal Decree 26 with regard to subjecting public institutions to
value added tax, which by Royal Decree of 20.12.2007 was closed.

Royal Decree No. 26 (Repealed)

Atrticle 6, third paragraph, of the VAT Code

The following are regarded as taxable persons for
value added tax:

1 ° the services and authorities of the State, of the
Communities, of the Regions, of the provinces, of the
agglomerations and of the municipalities, as well as of
the public institutions, with regard to:

« the supply and supply of water, gas, electricity
and steam;

2 ° the supply and supply of water, gas, electricity
and steam;

* the sale of agricultural and
horticultural products, and of
foodstuffs from an agricultural or trading company;

5 ° the delivery of new goods produced for
sale;

« granting the right to wholesale sale of agricultural
and horticultural products on a public market
organized in an establishment specially equipped and
operated for this purpose and the supply of goods and
services which they provide in this context;

6 ° the acts of the agricultural intervention agencies with
regard to agricultural products, which are carried out on
the basis of regulations on a common market
organization for these products;
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7 ° the operation of commercial fairs and exhibitions;

* the sale of trees and wood from a forest company;

« the supply of goods and the provision of
services in the context of the operation of ports,
navigable waterways and airports;

4 ° the supply of goods and the provision of services in
the context of the operation of ports, navigable
waterways and airports;

« the operation and granting of rights to the
operation of a restaurant, a hotel or a café open to the
public;

11 ° the supply of goods and services performed by
company canteens, company shops, cooperatives and
similar establishments;

« the operation and granting of rights to the
operation of a school for the driving of motor vehicles;

2 ° the services and authorities of the provinces and
municipalities, as well as public institutions, with
regard to:

« the operation and granting of rights to operate a
parking facility, storage facility, camping area, radio or
television distribution network and slaughterhouse;

8 ° the exploitation and the granting of rights to the
exploitation of a parking lot, a warehouse and / or a
camping site;

 the establishments, transfers and retransfers of
real rights to immovable property by their nature which
are excluded from the exemption in Article 44, § 3, 1 °,
b) of the Code of value added tax;

« the sale of real estate excluded from the
exemption in Article 44, § 3, 1 °, a) of the Code of
value added tax;
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« the so-called real estate leasing as referred to
in Article 44, § 3, 2 °, b) of the Value Added Tax
Code;

3 ° the Directorate of Prison Labor and the
autonomous penal institutions that fall under the
Ministry of Justice;

4 ° the Industry Promotion Service;

5 ° the General Savings and Annuity Fund;

6 ° the Director of Telegraphy and Telephony;

1 ° the telecommunication services;

7 ° the Belgian Official Gazette;

8 ° (lifted)

9 ° the Belgian Office for Business and Agriculture;

10 ° (lifted)

11 ° the Directorate for Maritime Transport;

12 ° the Test Bench for Firearms;

13 ° Flemish Radio and Television broadcaster,
Broadcasting of the Flemish Community, the
'Radio-Télévision belge de la Communauté frangaise' and
the 'Belgischer Rundfunk’;

12 ° the supply of goods and the services provided by radio
and television broadcasting services.

14 ° the Royal Mint of Belgium;

15 ° the National Institute for Radioactive Waste and Enriched
Fissile Materials (ONDRAF / NIRAS).

3 ° freight and passenger transport;
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9 ° the work on advertising;

10 ° the services of travel agencies as referred to in Article 1, §

7

In this regard, it is noted that the acts performed by a public-law body as a government and which were not
expressly included in Article 6, third paragraph, of the VAT Code, but were previously mentioned in Royal Decree
26, in principle lead to a distortions of competition (see section E above).

G. Mas delingeendisayenr e ttoogdfihavieCadevan het Btw-
Wetboek

When a body governed by public law, as referred to in Article 6 (1) of the VAT Code, carries out acts that are
intended by one of the provisions of Article 44 of the aforementioned Code, it must be investigated whether
treatment as a non-taxable person of that public law body could lead to significant distortions of competition to the
detriment of private competitors or to the detriment of the public-law body itself (see Section E above).

This is partly due to the Judgment of the Constitutional Court No 104/2008 of 17.07.2008 , whereby the Court of
Justice, Article 39, a) of the Program Law of 27.12.2006 (BS

28.12.2006). On the basis of this article, the status of taxpayer has been automatically granted to public institutions
that perform acts as referred to in Article 44 of the VAT Code.

In this respect, marginal 24 and 25 of circular AAFisc no. 42/2015 (no. ET

125.567) from 10.12.2015 it has been noted that a public-law entity, which does not have the status of taxable
person, may experience a distortion of competition to its disadvantage if, as a lessee, it leases a real estate
financing lease as referred to in Article 9, second paragraph, 2 °, and Article 44, § 3, 2 °, b), wishes to enter into the
Code and must meet the conditions set out in the Royal Decree No 30 of 29.12.1992 regarding the application of
value added tax to the real estate finance lease . In accordance with Article 1, 1 °, of the aforementioned Royal
Decree, the contract must, however, relate to built real estate erected or acquired by the company specialized in
financing rent or real estate leasing, in accordance with the instructions specified by the prospective lessee to be
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to be used as a taxable person in the exercise of his activity (whether or not exempted in
accordance with Article 44 of the VAT Code).

There may even be a potential distortion of competition in favor of a non-taxable public-law body, for example if, in
the context of Article 19, § 2, first paragraph, 1 °, of the VAT Code, it carries out work in its own personnel
immovable state, since the aforementioned article applies only to taxable persons and in no way with regard to
work in immovable state of any kind (incorporation, thorough renovation, repair, maintenance, cleaning ...), carried
out by a public-law body that is not - taxable person is designated.

Taking into account the foregoing, the administration assumes that the acts performed by a public-law body as a
government and which are intended by the provisions of Article 44 of the VAT Code in principle lead to a
potential distortion of competition. Therefore, a public-law entity that carries out such acts in accordance with the
provisions of Article 6, paragraph 2, of the aforementioned Code must be regarded as a taxable person if the
relevant distortion of competition is significant.

Nevertheless, the assessment of a "significant" distortion of competition constitutes a factual matter which must
be considered on a case-by-case basis and for each activity.

The administration assumes that there is no significant distortion of competition with regard to a given activity if
the annual turnover of this economic activity does not exceed EUR 25,000.

However, the public-law body can refute this presumption of tax liability by submitting a reasoned petition
stating the absence of a distortion of competition.

H. Praiitisicippltesipassingen

The practical application of the provisions of circular AAFisc No. 42/2015 (No. ET 125.567) of 10.12.2015 is
explained on the basis of a number of application cases with which public sector bodies are often confronted.
These 'Frequently Asked Questions' can be consulted in_circular 2017 / C / 91 of 22.12.2017 on practical
application cases regarding the tax liability of public sector entities and decision no.

ET 129.914 from 27.04.2016 .
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For a detailed explanation of the tax liability of aid zones, reference is made to decision no. ET 128.051 of
14.12.2015 .

2 iptercpmbrdnates

If, in the context of its statutory mandate, the intermunicipal association actually acts in place of the affiliated
municipalities, and the latter waive their regulatory and management rights in respect of the assignments for which
they bore the expenses in favor of the intermunicipal association the sums paid by the municipalities to the
intermunicipal association are not the price of a service, but a financial contribution to the management costs.

The question whether a municipality has actually waived its regulation and management rights with regard to a
specific assignment for the benefit of an intermunicipal association to which it has joined, in such a way that the
intermunicipal association performs its management instead of its member is an issue to be assessed on a
case-by-case basis. However, it was decided that a municipality has not waived its regulatory and management
rights effectively when:

. a municipality may make use of a public tender for the execution of acts of which it has left the management
to an intermunicipal association.
. a municipality reserves the right to carry out the task left to the intermunicipal association itself.

. more generally, the municipality, despite its accession, remains free to choose its contractual partner.

. enter into ties with the intercommunal associations in the services and administrations of the State or provinces.

A. Nedialblkeafstanubuan aegleanagéardngiohtn
beheersrechten

If the municipality actually transfers its management rights to the intermunicipal association, a distinction must be
made with regard to the applicable regulation depending on whether the management activities carried out by the
intermunicipal association in place of the municipalities are subject to VAT or not. .
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thedpanagkranmbidiss wanddefeeeto2intaan de btw onderworpen

These activities are those for which the municipalities are designated as taxable persons with a right of deduction in
accordance with Article 6, second and third paragraphs of the VAT Code (see sections E and F of Title 1 'Tax
liability of public sector entities' above). This concerns, among other things, the work relating to the supply to
consumers of water, gas, electricity or steam.

The following solutions apply:

. the intermunicipal company provides goods and services directly to consumers without the intervention of
the municipality.
VAT is payable in the relations between the intermunicipal company and the consumers at the price requested
from the consumers. Only the intermunicipal company has the status of taxable person. That capacity gives
her the right to deduct input tax on that activity.

. the municipalities themselves provide the goods and services to consumers, but leave all or part of the
management of that activity to the intermunicipal company. The tax is, in principle, payable in relations
between the municipality and consumers, on the amount requested for the services and goods supplied to
them. The municipality has the status of taxpayer and in that capacity deducts the input tax relating to that
activity. On the other hand, the tax is not payable on the amounts that the municipalities pay to the
intermunicipal company as a participation in the management costs. However, the input tax with which the
administrative costs are encumbered may be deducted by the municipalities, to the extent that the
municipalities participate in those costs.

However, as the intermunicipal company is often better equipped than the municipalities to fulfill the
formalities required for the application of VAT, the administration will not criticize the following solutions:

- if the municipalities leave the management entirely to the intermunicipal company (for example the
supply and provision of water, gas, electricity or steam), it may be assumed that the intermunicipal
company provides the goods and services directly to the consumers. In that case, the tax may be
paid in the relations between the intermunicipal company and the consumers and the
intermunicipal company may submit a global VAT return for all the supplies made to the
consumers of the affiliated municipalities.

- if the municipality is only partially responsible for the management of a business sector to the
intermunicipal authority, it can be assumed that the intermunicipal company is the taxpayer for that
management and the costs thereof, increased by the tax, may be charged to the municipality. The
city should pay the tax
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pay on the supplies and services it provides to consumers, after deduction of the tax charged to
it, while the intermunicipal company itself deducts the tax on which its management costs are
charged. In this context, it is noted that, in the event of resale by a municipality to consumers of
water, gas, electricity or steam purchased from an intermunicipal company, the tax on that
purchase is due.

b. denagrkizaanchetianavanddehigectaijrvaiet aan de btw onderworpen

These activities are those for which the municipality does not have the status of taxable person in accordance with Article
6, second and third paragraphs of the VAT Code (see sections E and F of Title 1 'Tax liability of public sector entities'

above). This is the case, for example, for the collection of household waste.

In relations between the intermunicipal company and the municipalities, the tax on the financial contribution of those
municipalities in the management costs is not payable. However, the intermunicipal company does not have the
status of taxpayer in respect of that activity and it cannot deduct input tax relating to that activity.

However, this special arrangement does not apply when a municipality affiliated with an intermunicipal company
proceeds to tender for the execution of a work and invites the intermunicipal company to tender, like the other
contractors. If necessary, the intermunicipal company is a taxpayer to the extent that it performs work for the
municipality as a result of the allocation.

B. Geee isverkedijwainés tinehisatany saglemaeqtertngagras
beheersrechten

With regard to these activities for which there is no waiver of the regulation and management rights for the benefit of
the intermunicipal association, the rules of common law must be applied. Thus, the intermunicipal associations as
such do not act in accordance with the provisions of Article 6 of the VAT Code, but are regarded as a taxable
person within the meaning of Article 4, § 1, of the aforementioned Code.

For example, in the absence of a real distance, an intermunicipal association that, in the course of a regular
activity, makes deliveries of goods or services as referred to in the Code for the benefit of an affiliated
municipality,
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under a association contract, subject these supplies of goods or services to VAT.

However, with regard to the various activities that are subject to tax, even if they are carried out by a public-law
body (acts as referred to in Article 6, second and third paragraph of the VAT Code), such as, for example, the
delivery and distribution to consumers of water, gas, electricity or steam, the special rules stipulated in point a. of
section A 'actual waiver of regulatory and management rights' may be applied, even in the absence of an actual
waiver.

C. Anderetumadelingen

This refers to the acts that an intermunicipal association performs outside its statutory mandate, such as the

supply of goods and the provision of services directly to persons other than the municipalities that have joined.
However, these transactions are subject to the usual VAT arrangements applicable to those transactions (see_notice
no. 148/1971 of 05.10.1971 , amended by the

letter no 6/1975 of 27.02.1975 ).

3. Mstonamegenesn itovanpeawaaiebedrijven

As emphasized in marginal 5 of circular AAFisc No. 42/2015 (No. ET 125,567) of
10.12.2015 the provisions of Article 6 of the VAT Code are not intended for public-law associations that have
been formed by way of association, and thus not by way of foundation.

The autonomous municipal and provincial companies with legal personality are therefore not intended by the
provisions of Article 6 of the VAT Code, but are regarded as taxable persons within the meaning of Article 4, § 1 of
this Code if they perform acts referred to in that Code (also see decision no. ET 101.890 of 27.03.2002 ).

The application of certain exemptions included in the provisions of Article 44 of the VAT Code, which is subject
to the condition that the institutions concerned may not systematically aim at making a profit, still leads in
practice to autonomous municipal companies.
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This issue is explained in detail at decision no. ET 129.288 of 19.01.2016 and whereby Mr. Minister provided
additional information in his reply to Oral Parliamentary Question No 1,955 by Mr People's Representative Luk
Van Biesen van

06.12.2017 .

As far as their nature is concerned, there is little doubt that the acts performed by an autonomous municipal
company as the operator of an establishment for sport, culture and entertainment are envisaged as a whole by an
exemption from Article 44, § 2,3 °;4 °a); 6 °; 7 ° and 9 ° of the VAT Code. However, the scope of these
exemptions is limited to transactions carried out by non-profit-making institutions whose revenue from the
exempted activities is used exclusively to cover their costs.

A. EBegript tisteilingfzordetivinstoogmerk’

The notion of non-profit making institution was clarified by the Court of Justice of the European Union in its judgment in
Kennemer Golf & Country Club (_Court of Justice of the European Union, Judgment Kennemer Golf & County Club v
Secretary of State for Finance, Case C-174/00, van

21.03.2002 ). In order to assess whether an institution qualifies as a non-profit institution, all activities of that
institution should be taken into account. It is not sufficient that the transactions which qualify for the exemption are
carried out on a non-profit basis, whereas other transactions are conducted for a commercial purpose. The

institution, taken as a whole, has no profit-making objective if it does not seek to make a profit for the purpose of its
distribution among its members. The existence of such an objective must be determined on the basis of the
institution's statutory objective and the actual factual circumstances of the case.

If an institution qualifies as a non-profit institution on the basis of the aforementioned criteria, it is irrelevant whether
or not it systematically realizes or pursues surpluses. As a non-profit institution, it also qualifies as an institution that
systematically seeks surpluses, provided that these are not distributed as profit to members. The condition that the
institutions concerned may use the revenue from the exempt activities only to cover their costs implies that they are
allowed to realize or even pursue surpluses, provided that these surpluses are not distributed as profit to members
and that the institutions use these surpluses for the purpose of their exempt transactions.

A different interpretation would be to prohibit institutions from closing their financial year with a positive balance and
to prevent them from creating reserves that they can use to maintain or improve the exempt transactions they have
granted. The Administration has subscribed to the aforementioned principles regarding the scope of the term
'non-profit institution' ( decision no. ET 104.780 of 27.11.2003 ).
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B.Heiaiitonaonmh gemeeniabediijfialaiinsieltingimes of
gofdetva/instoogmerk

The fact that an institution receives operating subsidies does not in itself affect the application of the
aforementioned exemptions.

The granting of operating grants may prove that the institution or establishment itself does not have sufficient
resources to cover its expenditure, in other words that its revenue itself is not sufficient to cover its operating
costs. It follows that the granting of operating subsidies may indicate that there is no profit motive ( Written
Parliamentary Question No. 1.320 by Mr Representative Stephan Goris from

12.06.2006 ).

The then Minister in charge of the Modernization of Finance and the Fight against Tax Fraud added to the Minister
of Finance has clarified the scope of this ministerial answer. It is clear from that answer that, according to normal
rules, the tax liability with a right to deduct input tax cannot be disputed for autonomous municipal companies that
have not taken the form of an nv or a bv and that have an establishment intended by Article 44, § 2, 3 °. , of the
VAT Code (mutatis mutandis article 44, § 2,4 °,a); 6 °; 7 °, and 9 °, of the VAT Code), which according to the
articles of association show that they have a profit objective and that they aim to distribute profit ( Oral
Parliamentary Question No. 519 by Mr Representative Jan Peeters of 11 December 2007 ). Mr. Minister of Finance
has further clarified in this regard that autonomous municipal companies that have not taken the form of an nv or a
bv and that develop activities whose exemption depends on the lack of profit motive, fall outside the scope of the
relevant exemption if their articles of association provide that any winnings will be distributed to members and that
this will actually happen ( Written Parliamentary Question No. 842 by Ms deputy representative Valérie
Warzee-Caverenne of 02.04.2014 ).

C. Infilenct\cincneting bubpiges vpasAbsidbendoor een
Rub@ipaboofpangentebaednifingityde gemeente

The classification of an autonomous municipal company as a taxpayer with a right to deduct within the meaning of
Article 4 of the VAT Code does not prevent the administration from later examining whether the statutory provisions are
purely theoretical and, if necessary, decide that the aforementioned exemption still applies. (see in this regard, inter
alia oral parliamentary question No. 1,592 by Mr People's Representative Roel Deseyn of 28.01.2015 ).
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This will be the case when systematic shortages occur on the part of the autonomous municipal company because
the prices charged to visitors to the establishment are not sufficient to cover the operating costs of the autonomous
municipal company and it is therefore impossible to distribute profits. To this end, the operational result of the
global activity of the autonomous municipal company must be taken into account (_\Written Parliamentary Question
No. 481 by Mr Representative Benoit Dispa of 16.07.2015 ).

In that context, given the close link between the autonomous municipal company and the municipality, the
operating grants made available to the autonomous municipal company by the municipality cannot be classified as
revenue from a particular activity. As a result, operating grants should not be classified as additional revenue, nor
should they be deducted from the costs incurred in determining the accounting result. Subsidies directly related to
the price awarded by the municipality to the autonomous municipal enterprise are included in the taxable amount of
VAT and are therefore added to the revenue of the autonomous municipal enterprise to determine whether the
provisions of the articles of association governing profit and purpose distributions are theoretical or not.

There is a direct link with the price only if the subsidy is specifically paid to the subsidized body to supply a specific
good or to provide a specific service. This link between the grant and the price must be made clear by an
examination of the specific circumstances underlying the payment of the consideration. On the other hand, it is not
necessary for the price of the good or service, or part of it, to be determined. Suffice it to be determinable ( Court of
Justice of the European Union, Judgment Office des produits wallons ASBL v Belgian State, case C-184/00, of

22.11.2001 , points 11 to 13).

Attention is drawn to the fact that price subsidies can only be fixed or adjusted for the future and not for the
past. For example, it is possible to adjust the amount of the price subsidies during the financial year, but only
for the future and not for the past.

For the sake of completeness, it is noted that operating grants as well as grants directly related to the price made
available to the autonomous municipal company by a non-municipal authority are generally classified as revenue
from a particular activity and are included in the assessment of the profit motive (see also Written Parliamentary
Question No. 1,955 by Mr People's Representative Luk van Biesen of 06.12.2017 ).

D. Andeskmlansac teraxaaimoes celamrgs erodtgehoattearan
sutoialencos i bgpatempéreesraadypnoom gemeentebedrijf al
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dass nisttowaldificeardrapgatiemstsitieiing zonder winstoogmerk

In order to determine whether or not an autonomous municipal company should be classified as a non-profit
institution, the following elements must also be taken into account:

. To determine the profit, account must be taken of the accounting result (including depreciation, provision of
commission...) and it is not only possible to compare between the book for incoming invoices on the one hand
and the book for outgoing invoices / diary for receipts on the other.

It is noted that if, for example, employees are made available to an autonomous municipal company for free by
a municipality, or if a municipality carries out free activities for an autonomous municipal company, the value of
this provision (potential personnel costs) or the value of those free actions should not be taken into account to
determine the aforementioned accounting result. In the present case, the determination of such a notional cost
would give rise to significant additional administrative burdens for the autonomous municipal undertaking and
could also create practical controllability difficulties for the administration (see also_Written Parliamentary
Question No. 1,955 by Mr People's Representative Luk van Biesen van

06.12.2017).

As a rule, the administration will not regard this provision of personnel free of charge or the performance of
such free actions by a municipality for an autonomous municipal company as abuse within the meaning of
Article 1, § 10 of the VAT Code.

. The overall result of the activity (ie not activity by activity) of the institution should be taken into account.
However, both exceptional income (eg income from real estate and financial transactions) and exceptional
costs are not taken into account. The profit / loss position should be structural and independent of any
incidental income or expense events. Finally, it should be noted that all that precedes applies mutatis mutandis
to autonomous provincial companies.

4. imtergemipanpatifesarmenwerkingsverbanden

The treatment of value added tax inter-municipal partnerships, as set out below, is the subject of decision no.

ET 111.703 from 06.09.2006 .

Inter-municipal cooperation is cooperation on a voluntary basis between two or more municipalities with a view to
achieving a common objective. Flemish
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Decree concerning intermunicipal cooperation of 06.07.2001 regulates the provisions that apply to all partnerships
of municipalities whose entire jurisdiction falls within the Flemish Region.

This decree distinguishes the intermunicipal partnerships without legal personality (the long distance association)
and with legal personality (the project association, the service association and the commissioning association) that
are explained below.

A. Gaimermueitkingstrersaipden zonder rechtspersoonlijkheid

The long distance association is a form of cooperation without legal personality and without management transfer.
Municipalities can opt for this form of collaboration to carry out a specific project. Unless otherwise provided by
decree, other legal persons, both under public and private law, may participate.

These long distance associations operate under their own name and can receive goods and services and provide
goods and services from their own organization. They act as a separate entity vis-a-vis third parties. The long
distance association is regarded as a taxable person for the supply of goods and services for the benefit of
participating municipalities and third parties.

The agreement may stipulate that one of the participating municipalities is appointed as the managing municipality
where the seat is located and which represents the long distance association. The managing municipality can
deploy its own staff for the benefit of the partnership. This provision of personnel and the contributions of the
municipalities to the long distance association are not subject to VAT unless the municipalities act as taxable
persons with a right to deduct tax on the basis of Article 6, second and third paragraph of the VAT Code (see
sections E and F of Title 1 'Tax liability of public sector entities' above). Cash contributions are in no way subject to
VAT.

B. Batenbies Mitgmgarparsdeaityet rechtspersoonlijkheid

Two or more municipalities can also establish a partnership with legal personality to realize their objectives that
belong to one or more substantively related policy areas. In addition to municipalities and provinces, unless
otherwise provided by decree, only autonomous municipal companies, PCSWs and their associations, insofar as
they consist exclusively of public legal entities, and other
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partnerships established in accordance with the provisions of the decree of 06.07.2001 participate in this. The
partnership with legal personality is a legal entity under public law. However, its commitments are not of a
commercial nature.

The municipalities decide on the management transfer in accordance with the articles of association of the
partnership. Management transfer refers to the entrustment by the participating municipalities to the joint venture of
the execution of decisions taken by them within the framework of its objectives, in the sense that the participating
municipalities deny themselves the right to carry out the same task independently or together with third parties. The
existence of a management transfer must be evident from the statutes of the intermunicipal partnership. In this
respect, it is noted that the principle of exclusive services, whereby municipalities opt to purchase certain services
exclusively from the partnership, cannot be regarded as or equated with management transfer.

There are three forms of partnership with legal personality:

a. jpopjeatveraniging

The project association is a non-management partnership that aims to plan, execute and control a clearly defined

project.

With regard to VAT, the project association must be regarded as an ordinary taxpayer as referred to in Article
4, § 1 of the VAT Code.

b. shensiuesterminde vereniging

The service association is a partnership without management transfer that aims to provide a clearly defined
support service to the participating municipalities, possibly for different policy areas.

With regard to VAT, the service association must be regarded as an ordinary taxpayer as referred to
in Article 4, § 1 of the VAT Code.

c. oparassithatidendiaticereniging

The commissioning association is a partnership with management transfer to which the participating municipalities
entrust the implementation of one or more clearly defined powers with regard to one or more functionally related
policy areas.
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Since there is a transfer of management by the participating municipalities at the commissioning association, the
commissioning association acts for and instead of these municipalities. The transactions that the commissioning
association thus carries out in place of the municipalities are subject to VAT or not, and depending on the
municipalities concerned, whether or not they are regarded as taxable persons with a right of deduction for the
performance of those transactions in accordance with Article 6, second and third paragraph of the VAT Code (see
sections E and F of Title 1 'Tax liability of public sector entities' above).

For further information in this regard, reference is made to section A of title 2 'Intercommunales' above.

[_Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Aédwing -/Acdoemalligeablelastingplichtigen

1. Acawanlig e dtvetésge naanuliings e geboigvs nocthysn
maiigse rechten op die gebouwen

In principle, the status of taxable person is acquired automatically. This implies that a person who makes
deliveries of goods or services under the circumstances stipulated in the Code is legally liable to pay tax, without
any formality having to be fulfilled and regardless of the place where he carries out his economic activity.

It should nevertheless be noted that persons who just happen to alienate new buildings or who establish,
transfer or re-transfer real estate rights on those buildings under the provisions of Article 8 of the VAT Code do
not acquire the status of taxable person by operation of law, but that they are expressly required to do so. opt.

The intention is:

. he who, other than in the exercise of an economic activity, has erected, had erected or acquired a
building or part of a building with
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payment of the tax, and no later than 31 December of the second year following the year of the first putting
into service or the first taking possession of that good, for alienation of this good and the associated land,
status of taxable person.

. a person who, other than in the pursuit of an economic activity, has erected a building or part of a building,
had it erected or obtained it with tax, and on which he, no later than 31 December of the second year
following the year of first occupation or first possession of that property, for a vested title, establishes a real
right within the meaning of Article 9, second paragraph, 2 °, of the VAT Code has the status of taxpayer in
respect of this establishment (5 ).

. a person who, other than in the exercise of an economic activity, has a right in rem within the meaning of
Article 9, second paragraph, 2 °, of the VAT Code that was established or transferred to him with tax
payment , by 31 December of the second year following the year of the first occupation or first possession
of that good, for consideration, transfer or retransfer, with regard to the transfer or re-transfer of this
business right to a building or a part of a building as a taxable person (5).

(5) This person is also a taxable person when

concerning the establishment of the right in rem also relates to the associated terrain.

The manner in which the option is to be made, as well as the arrangements for deduction and payment of VAT, are
specified in the Royal Decree No. 14 of 03.06.1970 with regard to the alienation of buildings, parts of buildings and
the associated grounds and the establishments, transfers and retransfers of a right in rem within the meaning of
Article 9, second paragraph, 2 °, of the Value Added Tax Code on such goods .

This option gives the aforementioned persons and groups the opportunity to dispose of the new building or a part
of that building under the application of VAT or to establish, transfer or transfer a real right in respect of such a
building under application of the VAT. in accordance with the provisions of Article 45 of the VAT Code, to recover
the input tax levied on the costs that they had to pay for the construction or acquisition of that building or for the
establishment, transfer or re-transfer of a real right on such a building.

For a detailed explanation of the VAT treatment of the accidental deliveries of new buildings or parts of new
buildings or of the real rights in those buildings, and more generally for the VAT treatment of transactions relating to
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real estate is referred to 'Bookwork VI: Specific topics - Chapter 16 - Sections 1 and 2'.

2. e personren gbgroeparipge cotdaivat ireammiatan
vitraosportimtrel dotnacmtymunautair leveren

In accordance with the provisions of Article 8 bis, § 1 of the VAT Code is also regarded as a taxable person ' anyone
who happens to supply a new means of transport for consideration under the conditions of Article 39a".

It should first be noted that the status of taxable person within the meaning of Article 8 bis,
§ 1 of the VAT Code is obtained by operation of law, and thus not by option.

This article has three essential features:
. the capacity of the person: everyone is a taxable person
. the object of the act: a new means of transport

. the act: delivery of the new means of transport is carried out for consideration under the conditions of
Article 39 bis of the VAT Code.

Under Article 8 bis of the VAT Code, anyone who performs the acts referred to in that article acquires the
status of taxable person. The following are thus intended:

. private persons (salaried employees, pensioners...)

. public sector bodies and public institutions, even if they only act as government and are not regarded as
taxable persons with a right of deduction in accordance with article 6, second and third paragraph of the VAT
Code (see sections D, E and F of title 1 ") Tax liability of public sector entities of section 6 above)

. passive holdings

The second condition is that the means of transport is a 'new means of transport' within the meaning of Article 8 bis,
§ 2, 2 ° of the VAT Code must be noted.

Thus are meant the by Article 8 bis, § 2, 1 ° of that Code intended:

. land vehicles, if their delivery takes place within six months from the date of their first entry into service or that
have not traveled more than 6,000 kilometers
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. boats if their delivery takes place within three months from the date of their first commissioning or that they
have not sailed for more than 100 hours

. aircraft if their delivery takes place within three months from the date of their first entry into service or that

they have not flown more than 40 hours.

The last condition is the provisions of Article 8 bis, § 1 of the VAT Code that only the delivery, for a consideration, of
the aforementioned new means of transport is intended when it is carried out under the conditions of Article 39 bis of
that Code. The delivery of the new means of transport is effected by the seller, by the customer or is dispatched or
transported to the customer on their behalf, outside Belgium, but within the Community, without distinction for the
application of this provision or the acquirer in the Member State of destination is a taxable person, a non-taxable
legal person or another non-taxable person.

For a further explanation of the consequences of the tax liability within the meaning of Article 8 bis, § 1 of the VAT
Code regarding the accidental intra-Community supply of a new means of transport, reference is made to 'Book ll:
Determination of the taxable basis and the applicable rate - Chapter 8: Exemptions for exports, intra-Community
supplies and acquisitions, imports and international transport '.

[ Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Aédiwiing Srafadeel talipdtexagepangte
belastingplichtigen

The provisions of Article 4, § 1 of the VAT Code have already clarified that a taxable person is considered "anyone
who, in the pursuit of an economic activity, makes, on a regular or independent basis, for or without profit,

mainly or additionally, supplies of goods or services as defined in this Code, wherever the economic activity is
carried on".

Now the same person or group, in the exercise of its economic activity, can simultaneously perform various
kinds of actions, so the following actions can be distinguished:
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. acts that fall outside the scope of the VAT Code, such as, for example, free acts or acts performed as a
government for which the relevant public-law body does not have the status of taxpayer (acts 'performed as a
government' that neither lead to significant distortions of competition, nor acts intended by Article 6 (3) of the
VAT Code to the extent that they are not insignificant).

. transactions that grant the person or group in question the status of taxable person and that fall within the
scope of the VAT Code. These actions can be further divided into two groups:

- taxable transactions and transactions which are exempt from tax in accordance with Articles 39 to
42 or 44 bis of the VAT Code which, in accordance with the provisions of Article 45 of the
aforementioned Code, grant the right to deduct the input tax levied on the costs related to those
transactions.

- acts intended by the provisions of Article 44 or 44 bis of the VAT Code which are exempt from tax
and which, in principle, do not, in accordance with the provisions of Article 45 of the
aforementioned Code, grant a right to deduct the input tax levied on the costs relating to those
transactions.

1. Bmrtaelbelij@ belastingplichtige

Any taxable person within the meaning of Article is considered a partial taxable person
4, § 1, of the VAT Code that carries out activities that fall within and outside the scope of that Code.

With regard to transactions that fall within the scope of application of the VAT Code, both intended groups of
transactions are intended, being:

. taxable transactions and transactions which are exempt from tax in accordance with Articles 39 to 42 or 44 bis
of the VAT Code granting the right to deduct input tax.

. the acts intended by the provisions of Article 44 or 44 bis of the VAT Code which, in principle, do not confer
the right to deduct input tax.

Examples:
. a passive holding company grants rights to a patent, trademark, trademark

. a body governed by public law has two tasks. On the one hand, issuing official documents such as identity
cards, travel passes, driving licenses ... for which she becomes non-taxable in accordance with Article 6 (1)
of the VAT Code.
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marked. It thus concerns an act outside the scope of application of the VAT Code. On the other hand, it
provides passenger transport as referred to in Article 6, third paragraph, of the VAT Code for which it is thus
regarded as a taxable person when this transport is of more than insignificant size.

2. Giesdangagaelastingplichtige

Mixed taxpayer is any taxpayer within the meaning of Article 4, § 1 of the VAT Code who only carries out
transactions that fall within the scope of that Code and on the one hand concerns transactions that are intended by
the provisions of Article 44 or 44 bis of the VAT Code which in principle do not confer a right to deduct input tax and,
on the other hand, taxable transactions or transactions exempt from tax in accordance with Articles 39 to 42 or 44 bis
of the VAT Code and which grant the right to deduct input tax.

Examples:
. physicians who are licensed to sell medicines regularly

. a passenger transport company that also transports the sick and injured with specially equipped means
of transport.

Both the partial and the mixed taxpayer can exercise their right to deduct input tax in accordance with the
provisions of Article 45 of the VAT Code only in proportion to the transactions for which a deduction exists. For
further explanation in this regard, reference is made to 'Book IlI: Right to deduct input tax - Chapter 11: Right to
deduct'.
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Following the introduction of the Code of companies and associations (BS of
04.04.2019) a number of company forms are gradually disappearing as of 01.05.2019, including the silent trading

company and the temporary trading company.

In view of the transitional provisions provided for in the law 23.03.2019 introducing the Companies and Associations
Code and containing various provisions (Belgian Official Gazette of 04.04.2019), a detailed explanation is still
provided below with regard to the VAT tax liability of silent trading companies and the temporary trading companies.

1. Sitéhhe thamdetsugranpotschap

The silent trading company is an unincorporated company in which one or more persons take an interest in the
transactions of one or more others acting in their own name (_Articles 2, § 1, and 48 of the Companies Code ).

The silent trading company remains unknown to third parties. It has no common name and no legal personality.
Third parties trade only with the manager (manager) of the company and have no direct action against the
partners of a silent trading company, which are limited to a mere participation (_Article 54 of the Companies Code ).

The silent trading company is not classified as a taxable person.

For the purposes of VAT, the manager of the silent trading company is deemed to act as a broker within the
meaning of Articles 13, § 2, and 20, § 1 of the VAT Code (see notice no. 17/1971 of 22.01.1971 , marginal 1 to 6).
The manager is therefore deemed to have received the goods and services from the hidden partners and in turn to
have supplied them to third parties. In the relationship of the partners to the manager, the tax is due on the taxable
contributions in kind that the partners make in the company. The manager carries out goods and services to third
parties entirely on his own behalf and charges them VAT. He may deduct the tax charged on his contribution by his
partners.

2. Tejdpdifhey Iranidglsar@pagotschap

The temporary commercial company is a company without legal personality which, without having a common
name, pursues one or more specific commercial transactions.
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has (_Articles 2, § 1, and 47 of the Companies Code ). A temporary commercial company is involved as soon as

two or more persons jointly carry out one or more specific transactions with a third party, without using a
common name.

The temporary trading company does not have legal personality, but the partners are known to third parties with
whom they trade. These partners have been severally held vis-a-vis third parties with whom they have acted and
can therefore be summoned directly and personally (_article 53 of the Companies Code ).

In principle, the temporary trading company is not classified as a taxable person. However, under certain
conditions, the partners may opt to classify the company as a taxable person. This choice is irrevocable.

A. The tijolalife oandelayesnnoysehapndie geen
belastiegplichtige is

The supplies of goods and services that the temporary commercial company provides for third parties who have
concluded contracts with it are presumed to have been carried out directly by the partners, each for their own part.
The obligations of a taxable person who supplies goods or provides services must be fulfilled by each partner
individually, each for his own part. However, the partners may appoint someone who is responsible for issuing the
invoices to third parties. These invoices must explicitly state the partner or partners in whose name and for whose
account they were drawn up (see_notice no. 17/1971 of 22.01.1971 , marginal 10).

B. e tijtelikecbamdels\vempagtsehap diedelredngplichtige is

Although the temporary commercial company does not have legal personality, it can be identified as a taxable
person within the meaning of Article 4, § 1 of the VAT Code when the transactions for which it is incorporated are
sufficiently important. The company must keep its own accounts that are sufficiently detailed and the partners, who
must choose domicile in this country, appoint someone who will be charged with fulfilling the obligations under the
tax liability of the temporary commercial company. The deliveries of goods and services that the partners provide
for third parties within the framework of the company are deemed to have been made by the company. The
partners must therefore invoice the company for the price or value of those goods and services and to the
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company tax, which is due on the transactions in the relationship of the partners to the company (see notice no.
17/1971 of 22.01.1971 , marginal 12 and 13).

3. De olidmrmaadschibgfdrdibe deruuoasing tanduee
v etbpekisaandeassodétichgppen en verenigingen)

Following the introduction of the Code of companies and associations (BS of
04.04.2019) and having regard to the transitional provisions in which the law 23.03.2019 introducing the Code of

companies and associations and containing various provisions (BS of
04.04.2019), the 'old' partnership will disappear silently.

This partnership is a company with a civil or commercial purpose that does not have legal personality (Articles 2, §
1, and 46 of the Companies Code ). It is a consensual contract, independent of any formalities.

The partners of this partnership are related to third parties, either in equal shares, if the company has a civil
purpose, or jointly and severally, if it has a commercial purpose. This liability can only be deviated from by an
express stipulation in the deed concluded with third parties. In principle, one of the partners of a partnership cannot
bind the other partners unless they have given him a proxy (_Articles 51 and 52 of the Companies Code ).

If one has thus not opted for a specific legal form with legal personality contained in the Company Code, for a
temporary trading company or for a silent trading company, the company is subject to the provisions common to all
companies.

An irregular company with the object of commercial acts and which is neither a company in formation, nor a
temporary commercial company or a silent commercial company, is governed by the rules of the
partnership.

With regard to tax liability, the rules applicable to the temporary trading company apply mutatis mutandis to the
‘old" partnership (before the introduction of the Companies and Associations Code) (see Title 2 above).
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4. The nisupzetmoaatschap

Following the introduction of the Belgian Companies and Associations Code (BS van
04.04.2019) the legal figure of the 'partnership' underwent thorough changes. This is explained in detail in_Circular
2020/ C /17 of 22.01.2020 regarding the VAT impact of the introduction of the Code of companies and

associations .

The partnership is currently a company with a civil or commercial purpose that does not have legal
personality ((Articles 1: 5 and 4: 1 to 4: 3 of the Companies and Associations Code ). It is a consensual

contract.

The partnership is an agreement by which two or more persons undertake to bring their contributions into
community, with a view to sharing the direct or indirect capital gain that may result therefrom. It is entered into in
the common interest of the parties.

The partnership is 'silent' when it is agreed that it will be managed by one or more managers, whether or not
partners, who act in their own name. Unless otherwise agreed, it is entered into with due regard for the person of
the partners.

The 'silent' partnership is not regarded as a taxpayer within the meaning of Article 4, § 1 of the VAT Code.

The partnership which the partners agree to enjoy legal personality takes the form of a general partnership or a

limited partnership.

It is a general partnership when all partners have unlimited and joint and several liability for the company's

commitments.

It is a limited partnership when it is entered into by one or more partners who are jointly and severally liable for the
obligations of the company, called the committed partners, and one or more partners who are limited to
contributions in cash or in kind and who not participate in the management, called the limited partners.

In the general partnership and the limited partnership, the manager (s) are the administrative body (see Article
4:22 of the Companies and Associations Code ).
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The partnership which the partners agree to enjoy as a legal personality is always regarded as a taxpayer
within the meaning of Article 4, § 1 of the VAT Code, insofar as it meets the other conditions set out in that
Article.

The partnership which is not regarded as a 'silent partnership’ within the meaning of the foregoing and which
does not have legal personality, is now regarded as a taxable person within the meaning of Article 4, § 1 of the
VAT Code insofar as it complies the other conditions included in that article. It will therefore have to be
identified for VAT purposes.

5. De oladi=fiaitel Hkeoceitoni ginfg e G iceodatien npthan
beindetEoaidvanamativas Galppen en verenigingen)

If two or more persons decide to carry out an activity together, this cooperation does not constitute a company
within the meaning of Article 1 of the Companies Code
when there is no common name or when no profit is pursued. Such cooperation is considered to be a de facto

association (for example, a walking club in the form of a de facto association).

The de facto association may have a civil or commercial purpose. Although it has no legal personality, it
can be identified for VAT purposes.

6. De nisuwsrfeitelidaiatoariging tsintodactionos ting
Campatiéd/ebdoasamativentoddschappen en
verenigingen)

Following the introduction of the Belgian Companies and Associations Code (BS van

04.04.2019) the de facto association is currently an association without legal personality governed by the
agreement between the parties (_Article 1: 6 of the Code of Companies and Associations ). This is explained in detail
in_Circular 2020 / C / 17 of

22.01.2020 with regard to the VAT impact of the introduction of the Code of companies and associations .
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In addition, the aforementioned Code of companies and associations states that an 'association' is
established by an agreement between two or more persons, called members. It pursues a selfless goal in the
course of one or more specific activities that it has as its object. It may not distribute or deliver any capital
advantage directly or indirectly to its founders, members, directors or any other person except for the
disinterested purpose of the articles of association. Any operation contrary to this prohibition is void (_Article 1:
2 of the Code of Companies and Associations ).

The actual association within the meaning of the aforementioned Article 1: 6 of the Companies and
Associations Code can therefore only pursue a selfless purpose. It can thus pursue economic activities within
the meaning of Article 4, § 1 of the VAT Code, but may only pursue a disinterested purpose.

The pursuit of an equity advantage to distribute or deliver it to members is therefore not permitted in accordance
with the provisions of Article 1: 2 of the aforementioned Companies and Associations Code. The pursuit of a capital
advantage is therefore only permitted if that capital advantage is part of the selfless purpose

Although the de facto association has no legal personality, it is always regarded as a taxable person within the
meaning of Article 4, § 1 of the VAT Code, insofar as it meets the other conditions set out in that Article and
therefore serves VAT have purposes identified.

Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Séaling 10axMbiepinBrigict geraptigde
Belastingplichtigen

1.Biagnsel

It is apparent from the definition of the taxable person according to Article 4, § 1 of the VAT Code that the
attribution of the status of taxable person to a natural or legal person is not
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depends on the existence in Belgium of a domicile, registered office or registered office of this person, or of any

other operating office.

A person not established in Belgium who carries out a taxable activity within Belgium within the meaning of the
Code, is considered for the purposes of the Belgian VAT legislation for the transactions (deliveries of goods and
services) carried out in this country. as a taxpayer.

However, the scheme applicable to taxable persons not established in Belgium who provide supplies or
services in Belgium differs depending on whether or not they have a permanent establishment in Belgium.

Below you will find a brief overview.

2. e huitesdandsedelastingplichiigesmaigarmste
Burégalting in Belgié

A tiettagriprvasie ésrachdingoardetitigaandetoanGelipgsan
Hrymerdn gad/varegoaderen en/of diensten)

For the purposes of Article 21 bis, § 1, Article 21 bis, § 2, 7 ° ter, Article 50, § 1, first paragraph, 1 °, Article 50, § 1, first
paragraph, 3 °, Article 51, § 2, first paragraph, 1 °, 5 ° and 6 °, Article 51, § 2, second paragraph , and Article 55 of the
VAT Code, a foreign taxpayer has a permanent establishment in Belgium when the following conditions are
cumulatively fulfilled (see Article 11, § 2 of the Council Implementing Regulation No 282/2011 of 15.03.2011 laying
down measures for the implementation of Directive 2006/112 / EC ):

. the taxpayer here has a seat of management, a branch, a factory, a workshop, an agency, a warehouse, an
office, a laboratory, a purchasing or sales office, a depot or any other permanent establishment in this country
but with the exception of construction sites (regardless of the duration of the works).

. this device is characterized by a sufficient degree of durability and an adapted structure in terms of
human and technical resources.

. the aforementioned human and technical resources allow that establishment to regularly supply goods or
provide services within the meaning of the VAT Code, where these
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activity also takes place and without distinction as to whether these transactions are actually taxed or

exempt.

For the purposes of the VAT Code, the taxable person whose registered office of economic activity or domicile
or usual residence is not established in Belgium and for whom the above-mentioned conditions are not met are
considered to be a taxable person not established in Belgium.

This therefore means that he is considered not to be established in Belgium for his outgoing transactions:

. the foreign taxpayer who does not have any establishment in Belgium;

. the foreign taxpayer who has an establishment in Belgium that does not perform any outgoing
transaction (deliveries of goods / services), as intended by the VAT Code. In particular, it concerns the
establishment which is merely an office for representation or marketing purposes and which is used only
for advertising purposes, for the free distribution of information to the public or for similar activities, or the
establishment which is only used for storage or storage of goods .

With regard to Belgian VAT, the foreign taxpayer with a permanent establishment in Belgium is in the same
condition as the taxpayer whose domicile or registered office or registered office is located in Belgium. He has the
same rights and is bound by the same obligations. He comes under the Centrum Buitenland (Finto, Kruidtuinlaan,
56-bus 3410, 1000 Brussels).

B. Hetdegsipfryastanbnricitibng veardaéakogende
handebrgesépmivangstisan een dienst)

In accordance with Article 21, § 2 of the VAT Code, the services provided to the taxpayer's permanent
establishment located in a place other than where he has established his economic activity, take place where that
permanent establishment is established, insofar as that permanent establishment is the sole beneficiary of that

service.

A 'permanent establishment for which a service is provided' means an establishment that has a sufficient degree of
constancy and has an appropriate structure in terms of human and technical resources to receive and consume
the services provided, in other words, the establishment in question must be able to receive and consume the
services materially (legal competence is relevant).
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no role). The services received will therefore actually be consumed by the permanent establishment (see
Article 11, § 1 of the_Council Implementing Regulation No 282/2011 of
15.03.2011 laying down measures for the implementation of Directive 2006/112 / EC ):

The term 'permanent establishment for incoming transactions' is therefore broader, since it includes:

. the taxable person who is already considered a permanent establishment for his outgoing transactions (see
section A above)

. the foreign taxpayer who has an establishment in Belgium from which no action (delivery of goods or service),
as intended by the VAT Code, is carried out. In particular, it concerns the establishment which is merely an
office for representation or marketing purposes and which is used only for advertising purposes, for the free
distribution of information to the public or for similar activities, or the establishment which is only used for
storage or storage of goods . A representation or information office of a foreign company in its capacity as
'permanent establishment for incoming transactions' must only be registered for VAT in Belgium if it carries out
incoming transactions for which it is a debtor of Belgian VAT (such as the receipt of a service which takes
place in Belgium pursuant to Article 21, § 2 of the VAT Code and is provided by a taxable person not
established in Belgium). Such a taxpayer falls under the Centrum Buitenland (Finto, Kruidtuinlaan, 50 bus
3410, 1000 Brussels) as he does not have a permanent establishment for his outgoing transactions. To the
extent that the foreign taxpayer, who has a simple representative office in Belgium,

3.1berbuitentandga belasting plichiigeszandanaaste
pagaiating in Belgié

In principle, only taxable persons not established in the Community are obliged to have a liable representative
established in Belgium recognized before carrying out any act in Belgium, except for an act for which the tax is
charged in accordance with Article 51, § 2, first paragraph 1. °, 2 °, 5 ° or 6 ° of the VAT Code is owed by the
contracting partner and unless it concerns an act for which the special regime intended in Article 58 ter of the
aforementioned Code is applied (Article 55, § 1, first paragraph, of the VAT Code and Royal Decree No 31 of
02.04.2002 regarding the
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arrangements for applying value added tax to transactions carried out by taxable persons not established in

Belgium ).

Taxable persons established in another Member State of the Community therefore no longer have the obligation to
have a liable representative recognized for transactions which take place in Belgium and for which they are liable
for VAT. If they wish, however, they can have a liable representative recognized when they carry out transactions
in Belgium which, if they were carried out by a taxable person not established in the Community, would require the
recognition of a liable representative (Article 55, § 2 of the VAT Code).

When a taxable person not established in Belgium but in another Member State of the Community carries out
transactions in Belgium for which he is a debtor of the tax in Belgium, except for a transaction for which the special
regime referred to in Article 58 quater of the VAT Code, he is, in principle, obliged to be identified in Belgium for VAT
purposes.

Since this identification is no longer linked to the recognition of a liable representative, it is said that he enjoys
'direct identification'.

When a taxable person not established in Belgium but outside the Community carries out transactions in Belgium
for which he is a debtor of the tax in Belgium, he is, in principle, obliged to be identified in Belgium for VAT
purposes and this identification is, in principle, associated with the recognition of a liable representative in
Belgium.

However, if that taxable person is established in a country with which there is a legal instrument of mutual

assistance, the scope of which is the same as that of Council Directive 2010/24 / EU of 16.03.2010 on mutual

assistance for the recovery of claims arising from taxes, duties and other measures, and those of Council

Regulation (EU) No 904/2010 of 07.10.2010 regarding administrative cooperation and combating fraud in the field

of value added tax, he must not have a liable representative recognized and can enjoy “direct identification” (Article
55, § 1, VAT Code). The only third country with which a legal instrument of this type has been concluded is

Norway.

The Foreign Center may, under certain conditions, in particular in the case of imports or exempt transactions,
release or relieve the taxable person not established in Belgium from the obligations of identification for VAT and
recognition of a liable representative in Belgium.
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Finally, taxable persons not established in Belgium who use one of the special schemes provided for in Articles
58ter and 58quater of the VAT Code for the telecommunications, radio and television broadcasting and
electronic services (Enig Mini Loket - MOSS) that they in Belgium for non-taxable persons, not intended by the
general rules on identification for VAT and recognition of a liable representative in Belgium as far as the only
transactions for which they are liable for VAT in Belgium.

The liable representative will replace his foreign principal with regard to all rights conferred on the latter and all
obligations imposed on him by or in implementation of the Code. He and his principal are jointly and severally
liable for payment of the tax, interest and fines the due and payable of which arises from the acts performed
here.

In Belgium, there are two categories of liability representation, both of which will be discussed below.

A. Beststateghggisviiayrapiesprakiehjlel aeittegehan aatidiging:
tealkienntngtianreenbirdividueel btw-identificatienummer

The first category of liable representation consists in the allocation of an individual VAT identification number
in Belgium to the non-resident taxpayer.

In dat geval richt de niet in Belgié gevestigde belastingplichtige aan het Centrum Buitenland een aanvraag waarin hij de
bij artikel 53, § 1, eerste lid, 1°, van het Btw-Wetboek voorgeschreven aangifte van aanvang van werkzaamheid doet en

de volledige identiteit vermeldt van de aansprakelijke vertegenwoordiger die hij de administratie ter erkenning voorstelt.

The administration assesses the solvency of the liable representative taking into account its commitments. If the
liable representative is not sufficiently solvent, a security will be requested to guarantee the recovery of everything
that could become due and payable by tax, fines, interest and costs at the expense of the represented taxpayer.
The amount of the security is set at a maximum of one quarter of the tax payable by the non-resident taxpayer over
a period of twelve calendar months. It is periodically reviewed taking into account the commitments of the liable
representative.
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B. Secead eatagegori diatie raprespradtieh kervgitegechemeydiging
prereeoyozidigde ¢ egatingitatveafienkendgopanapTakelijke
ideritigation oondbged dier owdcraenrghodmatdEeveral foreign
ideniificatiemummer beschikt waaronder hij meerdere
buitenlandse belastingplichtigen vertegenwoordigt

The simplified scheme can be invoked by a taxable person not established in Belgium, who does not have an
individual VAT identification number in Belgium, if this taxable person carries out only the following transactions

in Belgium.

Corresponding Article 2, § 1, of Royal Decree No 31 aforementioned, the following transactions may be

carried out under a global VAT identification number:

1 ° if the taxable person is the debtor of the tax resulting from the import of goods into Belgium that are not placed
under a bonded warehouse other than a bonded warehouse, to the extent that the importation took place with a
view to a subsequent delivery of the same goods ;

2 ° when the taxpayer is the debtor of the tax pursuant to transactions referred to in Article 39quater, § 1, first
paragraph, 1 °and 3 ° of the Code, or when he performs an act of placing goods under a bonded warehouse
arrangement other than customs warehouse not subject fo tax;

3 °if he withdraws the goods from a bonded warehouse other than a bonded warehouse, as referred to in Article
39quater of the Code,

4 ° when he carries out an intra-Community acquisition of goods or an act assimilated to this pursuant to Article
25quater, § 1 of the Code and those goods are not placed under a bonded warehouse procedure other than a
bonded warehouse, fo the extent that the intra-Community acquisition of goods or the equivalent action has been
taken with a view to a subsequent delivery of the same goods, exempted by Article 39, § 1, 1 °and 2 ° of the Code;

5 °when he carries out an infra-Community acquisition of goods or an act assimilated to it under Article
25quater, § 1 of the Code and those goods are not placed under a bonded warehouse procedure other than a
bonded warehouse, with the exception of any other act subject to the tax in Belgium "

The administration shall allocate to the pre-approved liable representative:
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a global VAT identification number with initial attribute BE 0796.5, exclusively intended for the representation

of foreign taxpayers who in Belgium Article 2, § 1, 1 °, of Royal Decree No. 31 perform the aforementioned

actions

a global VAT identification number with initial attribute BE 0796.6, exclusively intended for the representation

of foreign taxpayers who in Belgium Article 2, § 1,2 °, 3 °, 4 °, or 5 °, of Royal Decree 31 perform the

aforementioned actions.

This simplified tax representation scheme is characterized as follows:

a non-resident taxpayer who does not have an individual VAT identification number in Belgium and who
only carries out transactions in Belgium for which the simplified scheme applies, may, for the transactions
referred to in

Article 2, § 1,1 °, 4 ° and 5 ° of Royal Decree No 31 , aforementioned, have it represented by any liable

representative with a global VAT identification number with the appropriate initial reference.

On the other hand, the license holders of the VAT warehouse scheme are obliged with regard to the

transactions referred to in Article 2, § 1, 2 ° and 3 °, of Royal Decree 31 , aforementioned, effected in their VAT

warehouse by non-resident taxpayers, using the global VAT identification number BE 0796.6 to represent the

latter taxable persons.

Under the VAT warehouse scheme, any person other than the license holder is excluded from the possibility
of representing foreign taxable persons under a global VAT identification number. Obviously, this exclusion
does not apply to the arrangement of tax representation via individual VAT identification number;

Under the global VAT identification number, the liable representative may represent, without the need for
separate recognition by the administration for each company, any foreign taxable person who does not
have an individual VAT identification number in Belgium and who only carries out transactions for which
the simplified scheme can are applied;

the administration shall assess the solvency of the liable representative taking into account its commitments.
If he is not sufficiently solvent, a security is requested to guarantee the recovery of everything that could
become due and payable on the taxable persons represented as tax, penalties, interest and costs. The
amount of the security is set at a maximum of 10% of the claimable tax for all taxable persons represented
together. This amount is periodically reviewed annually taking into account the commitments of the liable
representative.
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It is noted that the global VAT identification number scheme should never be applied to a taxable person not
established in Belgium who, for whatever reason, already has an individual Belgian VAT identification number
obtained either through direct identification or through the recognition of a liable representative.

Pewegeling varehetoglbbaaldatwaidientificatienumine nmagevaivek werdemkoggepastiwannizsicd
teBrighin Belgit-gavestipdedetastingplichtige fiigs tedamtia 0 ok hendelingemvesrithjaiaarvoer hij
genistyvantetnuentsiag obonthetfingvaiiae tuerpliabitipgresn intBelgitisrednbbaligtiaeleiydester an
peidentificaerit berzinoBovendiendard®rietinBeigit gevestigde belastingplighbige/de voorkeur
geveiaim eemirdividuee diwsddentifieattienumertenspijgavolg afzien van de regeling van
identificatie onder een globaal btw-identificatienummer wanneer, viteraard, deze laatstbedoelde
regeling kan worden toegepast.

Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Aédioimg1 1 hppicepassisgsgevallen

1. Manredemovaaciansdefinrbe toMetizoeddbedoelde
Iraeteiinge ratitiv bepasienooay vilbengsa
vennootschap van bedrijvigheid

Anyone who contributes his activity to a company is in principle a taxable person, if that contribution consists of
the provision of services referred to in the VAT Code and not exempted pursuant to Article 44 of that Code,
irrespective of whether that contribution takes place in a company that is regularly established. in a so-called
actual company. The contributor is therefore obliged to fulfill all obligations normally imposed on taxable persons,
but also enjoys the rights associated with this capacity. Insofar as the services are used in Belgium, the contributor
must pay the tax at the rate applicable according to the nature of the services contributed, and this on the amount
of the net compensation that he receives as the equivalent of his contribution.
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If that person is a natural person who is also a manager or manager of the company, he is not a taxable person to
the extent that he acts in the performance of his statutory assignment and the tax is not payable on the
remuneration he receives under this function .

For practical reasons, the administration does not require that partners be registered as a taxable person if they
are taxable only for reasons of their contribution to the company (see also decision no. ET 14.699 of 22.06.1973 and
Written Parliamentary Question No. 22 by Mr Senator Lindemans of 08.11.1973 ).

In principle, this rule only applies if the company in which the contribution is made is a taxable person, who is
obliged to submit periodic returns and the entire activity of which is subject to VAT. However, where the company
into which the activity is contributed carries out transactions with a right of deduction and other transactions at the
same time, this rule may also be applied under the express condition that the activity contributed is not used
exclusively for the purpose of carrying out transactions not involving a right of deduction (_decision no. ET 19.082 of
24.06.1975 and Written Parliamentary Question No. 258 by Mr Senator Paul Hatry from

23.05.1997 ).

2. idedpsiasidjgejastnalisten en
claghlpdcairesponaanten

In the relationship between journalists and newspaper correspondents, on the one hand, and the publishers of
newspapers and magazines, on the other, the Administration accepts the interpretation of the parties involved that
the articles written by the former are protected by copyright and that they are provided to the publishers in the
context of a contract for expenditure that is exempt from tax pursuant to Article 44, § 3, 3 ° of the VAT Code.

If, according to the above-mentioned parties, the provision of those written articles does not meet the conditions
for being classified as a publishing contract, journalists and newspaper correspondents who regularly provide
articles or messages to publishers for remuneration have the status of taxable person. They may, however, be
subject to the exemption provided for in Article 56 bis, of the VAT Code (_Notice No 8/1993 of 10.03.1993 ).
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Natural persons who regularly and independently deliver newspapers and other publications from door to door
must not be identified as a taxable person and they are not obliged to fulfill the obligations imposed on taxable
persons insofar as they do not carry out any other activity which makes them a taxable person. to gain (_notice
no 6/1971 of 22.01.1971 ).

However, persons who purchase newspapers or other publications to resell them from door to door for their own
account must be identified as VAT taxable persons, possibly subject to the exemption provided for in Article 56 bis,
of the VAT Code (_decision no. ET 13.351 of 07.08.1973 ).

. Syyaehici

The VAT regime applicable to syndics is set out in Notice No. 13/1995 of 20.09.1995 .

Pursuant to the provisions of Article 577-5 of the Civil Code , the association of co-owners of buildings or groups of
buildings (eg apartment buildings) has legal personality. That legal person, legally called 'the association of
co-owners', followed by the statements regarding the location of the building or group of buildings, acts through its

bodies, in particular the general meeting of the co-owners and the syndic.

As a body of the legal person, the syndic who acts as a natural person has within his article 577-8, § 4 of the Civil

Code and assignment granted by the rules of co-ownership (articles of association of the legal person), not as a
taxable person.

When a legal person is appointed as syndic, the latter, as is the case for a natural person, can hardly be regarded
as a non-self-employed person. Therefore, a syndic who acts as such in the form of a legal person generally has
the status of taxable person. Nevertheless, and by analogy with the natural persons acting as syndic, their
administration as a VAT taxable person is not required. Therefore, a legal person who, in addition to his activity as
syndic, for which he is not identified as a taxable person, has carried out other activities in the context of an
economic activity (for example, broker for the rental or sale of real estate), as a partial VAT taxpayer.
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On the other hand, where a syndic, natural or legal person, acts in the performance of a conventional contract, in
other words outside the context of his mandate as the body of the legal person, he acts independently and, as a
rule, must be classified as a taxable person for that activity.

This is the case, among other things, when a co-owner entrusts the syndic with the management of his private
plot.

5. Besitatsrderaodgeaakvoerder

In the past, the administration left legal persons who acted as a body with regard to third parties (directors,
managers, liquidators..., hereinafter: directors-legal persons) of the legal person they represented, the choice
whether or not to be identified for VAT and whether or not to subject the transactions performed by them in this
context to VAT.

The choice made was in principle irrevocable and had to be applied simultaneously for all mandates held by
directors-legal persons. Only if it could be demonstrated that the business situation had changed radically, could
these legal persons ask the competent VAT control center to revert to the choice made.

Following an opinion from the European Commission, which was of a nature to call into question this optional
system for legal persons acting as directors or managers, the administration has decided to apply the ordinary
VAT rules with effect from 01.06.2016. As a result, all the aforementioned legal entities have to identify
themselves for VAT purposes and the fees they receive for all their transactions that they perform as such
must, in principle, be subject to VAT, without any option.

In principle, the directors-legal persons concerned must, from that date, be obliged to be identified as taxable
persons for the transactions carried out within the framework of their mandate.

If the conditions of application are fulfilled, however, these legal persons-directors may qualify for the exemptions
in Article 44 of the VAT Code or for the exemption scheme for small companies under Article 56. bis of the
aforementioned Code.
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The introduction of the mandatory VAT identification for legal entities - directors from
01.06.2016 implementation is explained in decision no. ET 127.850 of 30.03.2016 .

As far as natural persons are concerned, due to the special nature of their mandate as agent, the administration
still assumes that directors or business managers acting in the ordinary course of their statutory duties vis-a-vis
third parties act as bodies of the legal person they represented. As a result, they do not act independently within
the meaning of Article 4, § 1 of the VAT Code and the transactions performed by them in the context of this
statutory assignment are not subject to tax (_decision no. ET 79.581 of

27.01.1994 ).

6. Veuekfenaar

When applying the decision No. ET 125.180 of 20.11.2014 since 01.06.2016, legal entities that act as liquidators
(statutory or appointed or appointed by the general meeting) can no longer benefit from an optional system for the
actions they perform as such. From that date they are obliged to be identified for VAT purposes, unless they had
already been identified due to other activities outside their mandate.

The liquidator may be a shareholder or a partner himself or a former manager or director, lawyer or number
professional such as a company auditor, an accountant or a tax consultant. The exercise by a legal person of a
mandate as a liquidator is a service referred to in Article 18, § 1, second paragraph, 3 °, of the VAT Code and is in
principle subject to VAT when this mandate is performed for consideration.

As is the case with directors and managers, the question whether a mandate from the liquidator is exercised free
of charge is a matter of fact. All legal entities that exercise a mandate as a liquidator in a legal entity for
consideration must charge VAT on the fees received for this purpose at the normal rate that is currently 21%.

Unless otherwise provided, the liquidator is only entitled to his compensation upon termination of his mandate, ie
at the close of the liquidation. In the event of voluntary dissolution, the closure of the liquidation is decided by the
general meeting.

There is nothing to prevent the liquidator from requesting that the liquidator may request that the liquidator be
appointed and the amount and terms of his payment be determined.
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he is paid for his services before the liquidation is closed (interim payments).

In the event of a judicial winding-up, the liquidator must, before the liquidation can be closed, submit a plan for the
distribution of the assets among the various creditors to the competent Commercial Court for approval. In the event
of a liquidation being claimed by the court, the liquidator is only entitled to his compensation at the time of the
liquidation, unless he has obtained permission to receive compensation in the meantime. Such interim payments to
court-appointed liquidators are not common. They can occur with long-lasting settlements (_decision no. ET
127.850 of 30.03.2016 ).

As far as natural persons are concerned, due to the special nature of their mandate as an agent, the
administration still assumes that liquidators acting in the ordinary course of their statutory duties vis-a-vis third
parties act as bodies of the legal person they represented. As a result, they do not act independently within the
meaning of Article 4, § 1 of the VAT Code and the transactions performed by them in the context of this statutory
assignment are not subject to tax (_decision no. ET 79.581 of

27.01.1994).

7. Aufiedranardopogasisten

Authors and composers whose acts of licensing copyrights are carried out through the collaborative company
‘Belgian Association of Authors, Composers and Publishers' (SABAM) or the 'Société des Authors et
Compositeurs dramatiques', and which no other activities subject to VAT are exempt from VAT obligations.

Accordingly, authors and composers, all of whose copyright licensing activities are carried out through one or the
other of these companies and who do not engage in any other activities subject to VAT, should therefore not be
registered as VAT awarded (_Letter No 166/1971 to

25.11.1971).

8. Salenbyl ikaiésmnderzoekers
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On their application, some credit institutions have obtained a license to relieve the self-employed researchers they
have called upon to pay the VAT due on the services of the latter themselves ( Note No 181/1971 to

30.12.1971 ). Accordingly, investigators, who work additionally on behalf of credit institutions that have applied for
the authorization referred to above, will be released from all obligations of identification, declaration and payment of
VAT, provided that they do not have any other VAT exercise subject activity.

9. Ninseeis seijfigeret iggesirwaarders en advocaten

The services rendered by notaries and bailiffs on the one hand and lawyers in the exercise of their regular
activities on the other hand were up to

01.01.2012 and 01.01.2014 exempt from tax in accordance with the provisions of Article

44,§ 1, 1°, (old) of the VAT Code.

As of the aforementioned dates, the relevant services are no longer exempt from tax in accordance with Article 44,
§ 1, 1 ° (old) of the VAT Code, but must in principle be subject to tax. For a detailed explanation in this regard,
reference is made to the publications listed below:

. notaries: decision No. ET 121.923 of 03.04.2012 and decision no. ET 121.923 / 2 of
15.12.2014

. bailiffs: decision no. ET 122.121 of 08.03.2012 and decision no. ET
122.121 /2 of 23.04.2012

. lawyers: circular AAFisc No. 47/2013 (No. ET 124.411) of 20.11.2013 , decision no. ET
125,543 from 06.02.2014 , _decision no. ET 126.564 of 18.07.2014 , decision no. ET
127,108 of 27.11.2014 , decision no. ET 124.411 / 2 of 23.02.2016 , decision no. ET
130,012 from 02.06.2016 and decision no. ET 126.564 / 2 of 23.09.2016 .

For the sake of completeness, it is noted that, for example, a lawyer can perform acts that are exempt from tax in
accordance with another provision of Article 44 of the VAT Code, such as social mediation services, services as
provisional administrator, services as debt mediator, etc.

Finally, it is noted that it has been decided that the pro bono services provided by lawyers in the context of legal
second line assistance, as well as the pro bono services provided by bailiffs in the context of legal aid, as of
01.04.2017, subject to the normal VAT rate of 21% (see decision No. ET 131.005 of 23.12.2016 ).
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10. Aprenctbosiness enuimgas oketten

Recognized business counters perform both public service or public interest functions as well as a number of
advisory and accompanying services (excluding services that are by law exclusively reserved for certain free,
service and intellectual professions in the economic sector).

The tasks of public service or of public interest are listed, among other things, in Article

111.59, of the Code of Economic Law of 28.02.2013 (for example, to register registration companies in this capacity
with the Crossroads Bank for Enterprises, receiving on behalf of the Treasury the registration and registration
rights, fees and costs for publication, the settling license applications, etc.). The compensation that the business
counter receives for these services is determined by Article 111.73 of the aforementioned Code.

In addition, business counters may provide advisory and accompanying services to companies, with the
exception of services which are by law exclusively reserved for certain free, service and intellectual professions
in the economic sector (Article

111.59, § 2, of the Code of Economic Law). In application of Article 111.73, § 2 of the same Code, the

recognized business counters can determine their own pricing for these tasks per transaction or on a fixed
annual basis.

The VAT treatment of these tasks is explained in detail in circular 2019 / C / 18 of
20.02.2019 on the tax liability of recognized business counters (ET 130,000).

111 shizedeconaiyiadenascas eneia dienrshenissen
burgers

From 01.07.2016, a legal framework has been provided for the regulation of the sharing economy in tax terms
(Program Law of 01.07.2016 - Belgian Official Gazette of 04.07.2016). The person who provides services
through an accredited platform can, subject to a number of conditions, benefit from a favorable tax arrangement.

This sharing economy regime is governed by both direct tax and VAT legislation. However, although the two
taxes are involved, the rules issued by each of them must be considered separately and in no way affect each
other. After all, for example, it is not because a taxpayer natural person
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has been identified for VAT to be ex-officio excluded from the sharing economy regime in direct

taxation.

Regarding VAT, the biggest asset of this scheme is the fact that the interested person should not, in principle, be
identified for VAT. That administrative exemption is granted in particular if a natural person only carries out an
activity covered by the collaborative economy scheme or, if the person is a taxable person, if the activity or
activities pursued do not require VAT identification.

As of 01.07.2018, this tax advantage scheme has been amended and extended to the association work and
occasional services between citizens (Law of 18.07.2018 on economic relance and the strengthening of social
cohesion - Belgian Official Gazette of

26.07.2018). However, for the purposes of VAT, this extension only concerns the regulation of occasional

services between citizens.

For a detailed explanation of the sharing economy scheme and the scheme for occasional services between
citizens, see Circular 2019 / C / 40 of 05.05.2019 FAQ on the sharing economy and occasional services between
citizens on VAT (with the erratum from 04.07.2019)

Table of contents of this chapter ] - [ Table of contents of the VAT Comment ]

Aédwing2 1 rhdDerituniteenheid

Article 4, § 2 of the VAT Code states the following: ' For the purposes of this Code, the King may, for the purposes of
this Code, designate as a single taxable person persons established in Belgium who are legally independent, but
who are closely linked financially, economically and organisationally. '

This article transposes into Belgian law the first paragraph of Article 11 of Directive 2006/112 / EC.

Article 4, § 2 of the VAT Code was implemented by Royal Decree No. 55 of
09.03.2007 concerning the scheme for taxable persons who form a VAT unit .

The VAT unit system entered into force on 01.04.2007.

https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-discipline/value-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

74/86


javascript:goToFisconetLink('c0bf44b9-005f-4bd1-8142-d7bdc8f739ab', '_blank')
javascript:goToFisconetLink('7661bd97-47f7-41d8-85a2-6ce190dd12a9', 'undefined')
javascript:goToFisconetLink('d8bd103f-291e-4b09-939a-677c17549b7c', '_blank')

20/04/2020

https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-discipline/value-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

In the context of the chapter 'Tax liability', a general discussion of the term 'VAT unit' follows below. For a
detailed comment, please refer to 'Bookwork VI:' Specific topics '- chapter 16 - section 5: VAT unit' and_circular
AOIF No. 42/2007 (No.

ET 111.702) from 09.11.2007 .

1. Aégeraqmiagyie< peseptbetsselesan de btw-
eenheid

The VAT unit is designated as a single taxable person who, from its inception, will replace its members for all
their obligations and rights as provided for in the VAT Code and the accompanying implementing decrees.

The VAT unit implies, among other things, that no VAT is levied on transactions between the members (the so-called internal
transactions). The actions that each member performs for third parties (the external actions) are deemed to have been
performed by the VAT unit.

The VAT unit is therefore regarded as a single taxable person for the goods and services obtained from third parties
and for the services provided to those third parties. It follows that:

. supplies of goods and services between members of a VAT unit fall outside the scope of VAT

. supplies of goods and services performed by third parties for each member, for the purposes of
VAT, are performed for the VAT unit

. the imports and intra-Community acquisitions made by each member are made by the VAT unit

. the supplies of goods and services that each member provides for third parties vis-a-vis the VAT unit are
performed by the VAT unit

In a sense, the VAT unit is, in terms of VAT, a legal fiction to which the provisions of the VAT Code apply. Under
the normal rules, the VAT unit should be considered a taxable person with the same rights and obligations as
any other taxable person.

The VAT unit is classified as a single taxable person and is thus identified under a unique VAT identification number
for the VAT unit. This number applies to the submission of the periodic VAT return of the VAT unit, for the holding of
the current VAT account of the VAT unit, for the holding of special accounts, if applicable,
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for all additional appraisals and for all tax and recovery titles issued by the administration.

Moreover, a taxable person cannot be a member of more than one VAT entity at the same time.

In accordance with the provisions of Article 51 fer of the VAT Code, the members of the VAT unit are jointly and
severally liable vis-a-vis the State for all VAT debts of the VAT unit.

2. Wieckandidrw ardenvéanr aaa btmrzeenheid?

A. Bawtalasitipgplicht

Under Article 1, § 1, of Royal Decree 55 aforementioned, to the extent that they are established in Belgium, the
taxpayers within the meaning of Article 4, § 1 of the VAT Code can, in accordance with Article 4, § 2 of that Code,
be considered as one taxable person if paid is subject to the following cumulative conditions:

. the members are closely linked financially
. the members are closely linked organisationally

. the members are closely linked economically

Only taxable persons established in Belgium can join a VAT unit. Concerning the case law of the Court of Justice

of the European Union, Judgment Commission against Ireland, Case C-85/11, 09.04.2013 , and Judgment Commission
dgainst Sweden, case C- 480/10 of 25.04.2013 , the following should be noted. The first paragraph of Article 11 of
Directive 2006/112 / EC provides that each Member State is a person who is established in the territory of that

Member State and who is legally independent but closely bound together financially, economically and
organisationally as one taxpayer. It is not apparent from the wording of the first paragraph of Article 11 above that
non-taxable persons cannot be included in a VAT unit.

Nor does it follow from the wording of the first paragraph of Article 11, nor from the operative part of that
case-law, that Member States are obliged to provide for the possibility that non-taxable persons may form part of
a VAT unit.
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Under the second paragraph of Article 11 of Directive 2006/112 / EC, Member States may take all measures
necessary to prevent tax evasion or avoidance by using the option provided for in the first paragraph of Article 11.
However, such measures must be taken in compliance with Union law. Member States are therefore, subject to this
reservation, free to limit the application of the regime provided for in that Article to combat tax evasion and
avoidance.

Belgium has made use of the option of the second paragraph of Article 11 of Directive 2006/112 / EC in order to
limit the application of the first paragraph of Article 11. Although Article 4, § 2 of the Belgian VAT Code also
refers to 'persons’, the aforementioned article must however be read together with the provisions of the Royal
Decree No. 55, aforementioned. Under Atrticle 1, § 1, of that Royal Decree, only VAT taxable persons may
become members of a VAT unit.

It must therefore be concluded that the aforementioned judgments of the Court of Justice of the European Union
do not affect Belgian legislation on the VAT unit or administrative law.

Therefore, non-taxable persons cannot join a VAT unit.

For example, are excluded as a member of a VAT unit:
. the passive holdings

. public institutions, to the extent that they do not act in the context of an economic activity that gives them the
status of taxable person

. natural persons who, as such, do not have the status of taxable person, even if they exercise functions
as manager or director of companies, of which they are wholly or partly shareholders

. taxpayers established abroad.

B. bafdelgiBgenestigd

In accordance with the territoriality principle of tax law, a VAT unit can only be formed by taxable persons

established in Belgium.

For the purposes of the provisions of the VAT Code and the decisions taken in implementation thereof, a taxable
person is considered to be established in Belgium if he:

. is domiciled (if it is a natural person)

. has its registered office or registered office (if it is a legal person)
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. or has a permanent establishment (for example, a branch).

When a taxable person established in Belgium joins a VAT unit, he must join the VAT unit for all of his legal entity,
including all his establishments established in Belgium (operating offices, branches).

Taxable persons not established in Belgium cannot be part of a Belgian VAT entity. The same applies to
foreign permanent establishments of Belgian companies.

Under the Belgian system of the VAT unit, however, a permanent establishment of a foreign company located in
Belgium may form part of a Belgian VAT unit.

In particular, it should be noted that when an establishment of a taxable person is part of a VAT entity, that
establishment is, for the purposes of VAT, actually classified as a person distinct from its head office.

This is clear from the case-law of the Court of Justice of the European Union, which states that Articles 2 (1), 9 and
11 of Directive 2006/112 / EC must be interpreted in the sense that the services supplied by a a third country has its
head office established for its branch in a Member State, that it constitutes taxable transactions if that branch is a
member of a group of persons that qualify as one taxable person for value added tax (_ Court of Justice of the
European Union, Judgment Skandia America Corp. (USA), branch Sverige v Skatteverket, case C-7/13, 17.09.2014 )

The aforementioned judgment has consequences only if a taxpayer has several establishments, at least one of
which is not established in Belgium. After all, it is true that a Belgian taxable person who joins a VAT entity in
Belgium is always expected to join with all establishments that he has in Belgium.

Consequently, the transactions carried out for consideration, when they are performed between two establishments of a
taxable person A, in particular an establishment A1 in Belgium and an establishment A2 outside Belgium, are subject to
VAT if one or both establishments are part of their country. of a VAT unit within the meaning of Article 11 of Directive
2006/112 / EC.

For more information, see the decision no. ET 127.577 of 03.04.2015 .
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3. The vendinaeoheicdswmionnvaarden

The system of the VAT unit is optional, with the exception of what is stated under Title 4 'Mandatory entry of a
taxable person' below. Once all the conditions of affiliation have been fulfilled, taxable persons established in
Belgium can opt to form a VAT unit or to join an existing VAT unit.

Moreover, the conditions of close financial, economic and organizational commitment are cumulative and must be
met by the taxable persons who would like to form a VAT unit. This relationship must already exist at the time of
the request for the creation of the VAT unit and be permanent, which means that it must be maintained throughout
the existence of the VAT unit (see, for example, the Written Parliamentary Question No. 542 by Mr People's
Representative Peter Luykx dated 24.07.2012 ).

However, the relationship between the taxable persons who want to form a VAT unit can be demonstrated through
taxable persons or non-taxable persons who do not want or cannot form part of the VAT unit themselves.

A. FimantiBteruaitpasmdenheid

Article 1, § 1, 1 °, of Royal Decree No. 55 , aforementioned, provides that taxable persons must be closely linked to
each other in order to benefit from the system of the VAT unit.

a. FimantEMfiiathoniderbei ddijaechitpecspitt repretepesn in slaadelen
vertegenwoordigd kapitaal

It Royal Decree No. 55 , aforementioned, establishes a presumption that, in any event, the condition of close
financial commitment is satisfied where, directly or indirectly, there is a direct or indirect control relationship
between them (see

circular AOIF No. 42/2007 (No. ET 111702) of 09.11.2007 , chapters 3.1.2. and 3.1.3.).

In addition to that presumption, the administration assumes that the condition of financial commitment is fulfilled
when a taxable person, directly or indirectly, owns 10% or more of the social rights of another company with which
he wishes to form a VAT group. Insofar as a taxpayer through multiple intermediaries

https://gcloudbelgium.sharepoint.com/sites/minfin-fisconet_public/fiscal-discipline/value-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

79/86


javascript:goToFisconetLink('5b977826-65f5-4a82-9802-9d1766fcc421', '_blank')
javascript:goToFisconetLink('d8bd103f-291e-4b09-939a-677c17549b7c', '_blank')
javascript:goToFisconetLink('d8bd103f-291e-4b09-939a-677c17549b7c', '_blank')
javascript:goToFisconetLink('a24b56f2-ec32-48f7-af94-980c1d3601f3', '_blank')

20/04/2020

https://gcloudbelgium.sharepoint.com/sites/minﬁn-fisconet_public/fiscal-dizcipline/valae-added-tax/administrative-directives-and-comments/comment-on-the-vat/d35e57e2-2f34-4d62-9321- cdb8f4b2381f

cumulatively owning 10% or more of the social rights of another company with which he wishes to form a VAT unit,
this condition is also deemed to be fulfilled (see circular AOIF No. 42/2007 (ET111.702) from 09.11.2007 , chapter
3.1.1).

The administration also assumes that this condition is fulfilled when 10% or more of the social rights of the taxable
persons wishing to participate in the VAT unit are, directly or indirectly, in the same hands. It is irrelevant whether
the shareholder is part of the VAT unit or not. In other words, the condition is also met if the shareholder chooses
not to be part of the VAT unit or to be part of the VAT unit.

In the case of indirect participation (A owns an indirect participation in C, if it owns social rights in B, which itself
owns social rights in C), a double restriction should be applied for the calculation of the ratio of social rights (first
in function of the ratio of social rights held by A in B and subsequently in function of the ratio of social rights held
by B in C).

However, the fact that companies form part of a consortium within the meaning of Article 10 of the Companies
Code is not in itself sufficient to demonstrate the existence of a financial relationship between the companies.

In the same vein, the condition of financial commitment cannot in any event be deemed to be fulfilled if two
companies, one of which does not have a stake in the capital of the other, conclude an agreement under which
one of those companies administers or operates the other. even if that agreement allows the managing company
to make all decisions in any domain (commercial or social policy, etc.).

b. FiraoziEhenevwitb pdeoheidHzij tiaddsgap pesamanvian seakispgraonen
met een in aandelen vertegenwoordigd kapitaal

In the case of persons other than legal persons with a capital represented in shares, this financial relationship is,
in accordance with Article 1, § 1, 1 °, second paragraph, of the Royal Decree No. 55 , aforementioned, in any
event satisfied when the majority of the assets they have deployed for the needs of their economic activity belong
directly or indirectly to the same person (see also circular AOIF No. 42/2007 (No. ET

111.702) from 09.11.2007 , chapter 3.1.4.).
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It is noted that only account is taken of assets made available free of charge by the same person.

As regards the assessment of the financial commitment of persons other than legal persons with share capital, it is
also analogous to rely on the basic principles applicable to legal persons with share capital. In this respect, the
administration has issued the decision no. ET 122.346 of 16.10.2014 published. Pursuant to that decision, close
financial commitment also exists if one of the following conditions is met:

«  apRrparwooes bezdsmitstetscla%aantatiqpadnintanition valagabpepeis atin asideecdaitaeen
rechtspersoon met een in aandelen vertegenwoordigd kapitaal.

This refers to the case where a person A, without consideration, makes assets available to person B and that these
assets represent a value of at least 10% of the assets of person B. The rental of goods for consideration is not an
element of financial commitment .

The value of the assets made available must be at least 10% of the value of B's portfolio. It is up to the parties to
determine the value of such assets. It goes without saying that this value should not be underestimated or
overestimated. If the assets made available free of charge are not included in the financial statements, the value of
the aforementioned assets must be demonstrated by other documents.

It is also noted that the assets that A makes available to B may not be definitively acquired by B. In that case,
there is no longer any financial connection between A and B. For example, membership fees, contributions, gifts
and subsidies are principle finally acquired by B.

«  aparperinderatrsindicar tichomtle dglaitetiavatiezencvdiar endggarsecoraniterecdaitapen
reshkteperspomanat een in aandelen vertegenwoordigd kapitaal ten laste te nemen.

This refers to the case in which a person A irrevocably undertakes to bear the losses arising from the economic
activity of a person B. Granting a credit or loan is not an element of financial commitment.

«  aprrperseen Hedblveen dodfistaggduendeonftbepekaniseaiizdoninke ophealdpligdrvanvdena
pleneceniandere dan een rechtspersoon met een in aandelen vertegenwoordigd kapitaal.
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This includes the case in which a person A has the right with regard to person B to appoint or dismiss the
majority of the directors, holds at least 20% of the voting rights in the general meeting, and so on.

In addition, the administration shall investigate the specific cases submitted to it to determine whether or not such
persons are related to those persons.

However, the mere fact that candidate members have one or more joint directors is not sufficient to
demonstrate financial commitment.

B. Ongmivistdaosi sohrecestresdenheid

Article 1, § 1, 2 °, of Royal Decree 55 , aforementioned, provides that taxable persons must be closely linked to

each other in order to benefit from the system of the VAT unit.

In any case, this condition is met when:

. they are directly or in fact, directly or indirectly, under common management (this is in particular the case
where the boards of directors or management committees are made up of the same persons and, more
generally, in the case of a consortium within the meaning of of Article 10 of the Companies Code), or

. they organize all or part of their work by mutual agreement, or

. they are legally or in fact, directly or indirectly, under the control of one person.

C. Ecomoniti soheeststhasdenheid

Article 1, § 1, 3 °, of Royal Decree No. 55 , aforementioned, provides that taxable persons must be closely linked

economically in order to benefit from the VAT entity system.

In any case, this condition is met when:
. the principal activity of each of them is of the same kind, or

. their activities complement or influence each other or are part of the pursuit of a common economic goal,
or
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. the activity of one taxable person is wholly or partly carried on for the benefit of the others.

4. Verplictiy sorfrefdingabin perdelastingplichtige

In a particular case, a taxable person is obliged to join a VAT unit. This obligation only applies to legal entities

with capital represented in shares.

Regarding legal persons, it is presumed that as soon as a company, a member of a VAT unit, has a direct
participation of more than 50% in another company, the three cumulative conditions for joining a VAT unit are
met and that the latter company, in principle, must form part of that existing VAT entity (see Article 1, § 2 of
Royal Decree 55 , aforementioned).

Only direct holdings above 50% are taken into account. For example, the presumption does not apply to a
subsidiary that is 33% owned by its three parent companies, even though all three are members of the VAT unit.

Since only entities established in Belgium can be part of the VAT unit, it goes without saying that the presumption
does not apply to a subsidiary that is exclusively located abroad.

On the other hand, the presumption applies to the subsidiary established abroad if it has a
permanent establishment in Belgium.

The presumption and the associated obligation are applied 'in stages'. In fact, it is necessary to determine
individually whether its direct subsidiaries are located in that case.

The presumption that a subsidiary that is owned for more than 50% fulfills the conditions regarding financial,
economic and organizational ties for forming a VAT unit can be rebutted, in that, notwithstanding the participation,
the relevant legal persons can demonstrate that there are no or only weak economic or organizational links
between them or that other circumstances exist that can justify the exclusion of the subsidiary from the VAT unit.

If a member of a VAT unit acquires a direct holding of more than 50% in a taxable person who is already a member
of another VAT unit, the latter is
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taxable person no longer a member of the VAT unit to which he belonged and becomes a member of the VAT unit
to which the taxable person who owns him for more than 50% belongs, except if they can demonstrate that they
are organizational, economic or for the sake of other circumstances are not or cannot be interrelated.

For additional information in this regard, please refer to the circular AOIF No. 42/2007 (No. ET
111.702) from 09.11.2007 , Chapter 4.

5. 8o deseena brdatiopiath tvag van ieswdsiva-eenheid
titssenlegal pestulndespret bt #pekg@Opetasnaammien he
waie dieshibsp ersatztewaarin hij een
bestuurdersmandaat uitoefent

The director-legal person who, with regard to the legal person in which he holds a director's mandate and with
which he wishes to form a VAT unit, must be able to demonstrate that he is closely linked financially, economically
and organisationally with that company within the meaning of Article 4, § 2, of the VAT Code. To this end,
candidate members must take into account the principles contained in the_circular AOIF No. 42/2007 (No. ET

111.702) from 09.11.2007 .

It happens, however, that several directors-legal persons jointly manage an operating company. The administration
was asked the question of the conditions under which the director-legal persons, together with the operating
company, can form a VAT unit in the event that there is no share capital share between the directors-legal
persons. In those circumstances, on the basis of one of the criteria stated in circular AOIF No. 42/2007, the
aforementioned, no financial connection is possible between the directors-legal persons themselves.

In the context of the elimination of the optional scheme with regard to the tax liability of legal persons - directors
(see decision no. ET 127.850 of 30.03.2016 ) Mr. Minister has decided that directors-legal persons, together with
their operating company, can form a VAT unit (and are therefore deemed to meet the conditions regarding

financial, organizational and economic cohesion) if the following conditions are met:

. the directors-legal persons are both shareholder and director of the operating company
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. the directors-legal persons jointly jointly own more than 50% of the voting rights attached to the operating
company's social rights

. There is an agreement between the legal entities under the directors, under which they undertake that any
decision regarding the policy orientation of the operating company must be taken with their consent (by
unanimity). No decision of the legal persons-directors bound by this agreement can be imposed on any of the
other partners who are bound by this agreement. Neither the articles of association of the legal
persons-directors nor those of the audited company may contain provisions contrary to the provisions of this

agreement.

In those circumstances, the directors-legal persons concerned and the operating company are jointly
considered to be closely linked financially, economically and organisationally.

For more information, see the decision no. ET 127.850 of 30.03.2016, chapter Il 'VAT unit'._
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