
20/02/2020 I SA / Bd 908/18 - Judgment of the Provincial Administrative Court in Bydgoszcz from February 2, 27

orzeczenia.nsa.gov.pl/doc/5F25AA1628 1/17

I SA / Bd 908/18 - Judgment of the Provincial Administrative Court in Bydgoszcz
Date of judgment 2019-02-27 final judgment

Date of receipt 2018-12-05

Court Voivodship Administrative Court in Bydgoszcz

referees Halina Adamczewska-Wasilewicz / chairman rapporteur / 
Urszula Wiśniewska 
Zdzisław Pietrasik

Symbol with
description

6110 Tax on goods and services
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The complained body Director of the Tax Chamber

Content of the result complaint dismissed

Regulations cited OJ 2011 No. 177 item 1054 art. 28b paragraph 2, art. 88 clause 3a point 4 letter a 
Act of 11 March 2004 on tax on goods and services - consolidated text

SENTENCE

The Voivodship Administrative Court in Bydgoszcz, composed of the following: Chairman: judge of the
Provincial Administrative Court Halina Adamczewska-Wasilewicz (pr.) Judges: judge of the Supreme
Administrative Court Zdzisław Pietrasik judge of the Administrative Court Urszula Wiśniewska Protector:
senior court secretary Anna Krenz-Winiecka after being heard at the hearing on February 27, 2019. cases from
MJ's complaint against the decision of the Director of the Tax Administration Chamber in B. of [...] No. [...]
regarding tax on goods and services for December 2015. and for January and February 2016. dismisses the
complaint

SUBSTANTIATION

By decision of [...] June 2018. Head of the Tax Office

in I. ruled for the Trade and Service and Transport Company "A." MJ (Party, the Applicant) on the amount of
tax liability

in value added tax for December 2015, January and February 2016 The decision was based on the authority's
findings that during the period under consideration the applicant had incorrectly applied the reverse charge
mechanism by placing the information "reverse charge" on invoices issued to OHL without showing VAT on
them. The applicant accepted that the place of supply of services to the Cypriot taxpayer was the place where
that taxpayer had its registered office, i.e. [...]. In the opinion of the authority, the analysis of the evidence
gathered shows that the Cypriot entity has [...] a permanent place of business. In connection with the above,
pursuant to art. 28b paragraph 2 of the Act of [...] March 2004. on tax on goods and services (Journal of Laws
of 2011, item 1054) hereinafter: "the VAT Act", the place of taxation for these services is the territory [...].
Therefore, according to the authority, the applicant should tax these services at the domestic rate set out in
Article 41 section 1 of the VAT Act, i.e. at a rate of 23%. In addition, the authority established that the invoices
issued by BTBK to the applicant did not reflect actual business transactions, and thus the Party did not,
pursuant to Art. 88 clause 3a point 4 lit. and the Act on VAT, the grounds for reducing the tax due by input tax
resulting from these invoices. and thus the Party did not have, pursuant to art. 88 clause 3a point 4 lit. and the
Act on VAT, the grounds for reducing the tax due by input tax resulting from these invoices. and thus the Party
did not have, pursuant to art. 88 clause 3a point 4 lit. and the Act on VAT, the grounds for reducing the tax due
by input tax resulting from these invoices.

By its appeal, the applicant requested that the contested decision be set aside

in full, or possibly to set aside the contested decision and refer the case back to the first instance authority for
alleging a breach of substantive law, i.e. 28b paragraph 1 and 2 of the VAT Act in connection with from art. 11
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of Council Implementing Regulation (EU) No 282/2011 of March 15, 2011, by misinterpreting them resulting
in the recognition that OHL's forwarding activity has the characteristics of having a permanent place of
business in [...], and therefore the sale of transport services during from March 2016 until June 2016 should be
taxed with a 23% VAT rate if the registered office and permanent place of business of OHL are located in [...]
and the relationship

and the nature of the cooperation between the Cypriot company and T.-T. do not support the unequivocal
statement that the permanent place of business is located

in [...], as well as a violation of the provisions of tax proceedings, i.e. art. 122 and art. 191 in relation from art.
187 § 1 of the Act of [...] August 1997. Tax Code (Journal of Laws of 2018, item 800) - hereinafter referred to
as "Op", by exceeding the limits of the free assessment of evidence. In addition, the Party alleged that the
authority had an error of fact in finding that the services shown on the invoices issued by BK had not been
performed.

By decision of [...] October 2018. Director of the Tax Administration Chamber

in B. he upheld the contested decision of the first-instance authority. In the opinion of the authority, the first
instance authority reasonably decided that the case was subject to art. 28b paragraph 2 and 88 paragraph 3a
point 4 lit. a of the VAT Act, and the applicant should tax the services rendered to the Cypriot Company at the
national rate referred to in art. 41 section 1 of the VAT Act, i.e. 23%.

The authority said that the Cypriot company OHL is conducting business in the field of forwarding services
for European Union customers. The company's headquarters is located [...], the company employs employees,
has technical facilities in the form of rooms intended for business, technical equipment, and an internet
telephone line. It is a forwarding company, therefore it does not have fuel bases and means of transport. She
engaged employees of the Polish company T.-T in her business activity. Sp. z o. o. Sp.k., and also used its
technical facilities to search for potential carriers,

including sending orders, conducting telephone conversations, as well as receiving, full verification and
sending correspondence. All these activities took place

at the headquarters of T.-T. Sp. z o. o. sp.k. in SP. The applicant, on the other hand, agreed and carried out all
transport-related activities

based on orders and guidelines received exclusively from T.-T. Sp. z o. o. Sp.k.

In the opinion of the Director of the Tax Administration Chamber, collected material

and the established circumstances leave no doubt that the applicant's economic activity during the period
considered operated according to a predetermined scheme. According to the authority, the applicant since the
commencement of her economic activity, i.e. from [...] March 2014. provided transport services consisting of
the transport of diesel oil from [...] to [...] at the request of the Polish company T.-T. Sp. z o. o. Sp.k.,

and invoices issued for the abovementioned the entity for the transport services provided included the tax rate
of 23%. [...] however, as noted by the authority, it provided the same services consisting of transporting diesel
fuel from [...] to [...] from [...] April 2015. to the Cypriot entity, still directly cooperating with the company T.-
T., and the type and scope of services performed has not changed. However, considering that the place of
supply of services was [...], the applicant did not charge tax on the goods and services provided.

In addition, it commissioned the provision of fuel transport services from [...] to [...] other transport
companies, despite the lack of licenses required by law for brokering goods. Invoices received for services
rendered were settled in declarations made for the purposes of VAT-7 tax for individual months from
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December 2015. until February 2016, exercising the right to reduce the amount of tax due by the amount of
input tax provided for in art. 86 section 1 of the VAT Act, thus generating a surplus of input tax over VAT.

The authority indicated that the place of termination of diesel fuel supply from [...] and

of [...] in each case was [...]. The findings made regarding the applicant's trade relations with OHL show that
virtually all matters and circumstances relating to its services were carried out in [...]. All matters that were
necessary to establish cooperation

with the Cypriot company OHL and its implementation, the applicant carried out through persons from [...]
and in the territory [...]. In the territory of the Republic of Poland [...], she signed a contract for the provision
of transport services, invoices were also collected for the services in question in [...]. She received service
orders and dispositions regarding the transport of means of transport from T.-T. employees. having its
registered office and place of business in SP. Payment for the services was also received by the applicant from
a bank account

in [...]. In addition, the testimonies of drivers who directly provided transport services indicate that all
arrangements were made in [...]. The authority emphasized that the abovementioned circumstances were
known to the applicant, therefore she was fully aware that the transport services rendered to OHL should be
subject to 23% VAT.

In addition, the authority indicated that the forwarding services were performed only by T.-T. Sp. z o. o. Sp.k.
From the evidence gathered in the case, it appears that T.-T. undertook in the field of business of its enterprise
to comprehensively organize the collection and dispatch of goods belonging to OHL. Thus, securing transport
in the amount indicated by the Cypriot company was the responsibility of AB and the Polish company. All
activities, from arranging the transport of goods to payment for it, were carried out in the territory [...].
According to the authority, the cooperation agreement concluded between OHL is important

and T.-T. Sp. z o. o. Sp.k., which defines a wide range of tasks to be carried out by T.-T. - from preparing
goods for transport, organizing the collection and storage of goods in the territory [...], handling payments,
preparing transport documentation, to receiving all correspondence addressed to OHL. In the opinion of the
Director of the Tax Administration Chamber, this situation causes that OHL had an indirect impact on the
operations of T.-T. The conditions of the contract imposed on T.-T. taking action for which the commissioner
obliged it - OHL. The authority also indicated that in accordance with the provisions of the T.-T. agency
contract Sp. z o. o. Sp.k. it could not conclude any contracts on behalf of OHL, because the scope of activities
did not include such a possibility. The goal of the entire undertaking, as noted by the authority, was achieved in
[... ] thanks to the full involvement of the Polish entity T.-T .. In the opinion of the authority, the above
indicates that the Cypriot company had [...] adequate personnel and technical facilities over which it had
indirect control - imposed by contracts concluded with T.-T. Sp. z o. o. Sp.k. - comparable to control over own
resources.

Thus, as the authority pointed out, the evidence gathered in the form of the testimony given by the applicant,
her company's employees, employees and the president of T.-T. Sp. z o. o. Sp.k., information obtained from
the Head of the Tax Office in SP

and the Cypriot administration - they clearly indicate that the Cypriot entity OHL has a [...] permanent place of
business for which the applicant has provided services. In relation with

with the above, the place of taxation of these services is the territory [...], in accordance with

with the content of art. 28b paragraph 2 of the VAT Act.

Regarding the questioned invoices issued by BK - intended to document the purchase of tractor and semi-
trailer repair services - the authority indicated that the evidence gathered in the case gives grounds to state that
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these invoices do not reflect actual business transactions. According to the authority, BK's fictitious economic
activity is testified by, among others the fact that the address indicated as the place of business (which was also
specified on the invoices issued to the applicant) proved to be false; BK did not employ employees and did not
have education and professional experience in the field of vehicle repair - he was a cook by profession; did not
have any technical facilities, which results from the VAT-7 declarations submitted by it for the period from
September to December 2015, in which he did not disclose the acquisition of fixed assets. He submitted a
registration application in the scope of value added tax only for the purpose of participating in the organized
procedure of placing "empty invoices" on the market. RBK only boiled down to issuing invoices constituting
the basis for creating fictitious turnover at the next levels of turnover, which allowed the buyer of BK services
to reduce the tax due. The authority indicated that BK issued the first invoice for the applicant on [...] February
2016, and therefore it took place before expanding the scope of business activity to include maintenance and
repair of motor vehicles, which was only done on [...] February 2016 This circumstance gives rise to the
statement that he made changes to CEiDG solely to prove that the transactions at issue actually took place. In
addition, the authority noted that BK did not behave like an entrepreneur actually running a business, as
evidenced by the lack of submission since January 2016. VAT-7 declarations or tax returns about the amount of
income (loss incurred) for 2016 - therefore, he did not settle the invoices issued to the applicant. Submission of
a VAT-7 declaration for the months from September to December 2015. instead, it was supposed to make
business activity credible. The authority pointed out that, despite the significant amounts shown on the
invoices, the BK had not submitted any evidence for the payment of BK, allegedly in cash. or tax return about
the amount of income (loss incurred) for 2016 - therefore, he did not settle the invoices issued to the applicant.
Submission of a VAT-7 declaration for the months from September to December 2015. instead, it was
supposed to make business activity credible. The authority pointed out that, despite the significant amounts
shown on the invoices, the BK had not submitted any evidence for the payment of BK, allegedly in cash. or
tax return about the amount of income (loss incurred) for 2016 - therefore, he did not settle the invoices issued
to the applicant. Submission of a VAT-7 declaration for the months from September to December 2015.
instead, it was supposed to make business activity credible. The authority pointed out that, despite the
significant amounts shown on the invoices, the BK had not submitted any evidence for the payment of BK,
allegedly in cash.

In her complaint to the Court, the applicant requested that the contested decision be set aside in its entirety and
that the decision of the first instance authority be set aside, alleging infringement:

1) substantive law provisions, i.e. violation of substantive law provisions that had an impact on the outcome of
the case, i.e. art. 28b paragraph 1 and 2 of the Act on tax on goods and services in connection with from art. 11
of Council Implementing Regulation (EU) No. [...] of [...] March 2011, by misinterpreting them resulting in
the recognition that OHL's forwarding activity has the characteristics of having a permanent place of business
in [...], and therefore, the sale of transport services made by the applicant in the period from December 2015.
until February 2016 should be taxed with a 23% value-added tax if the registered office and permanent place
of business of OHL are located in [...] and the relationship and nature of cooperation between the Cypriot
company

and T.-T. do not support the unequivocal statement that the place of business is in any way related to the
company T.-T .;

2) provisions of tax proceedings, i.e. art. 122 in connection from art. 187 in relation

from art. 191 Op, through:

a) consideration of the collected evidence, in particular information provided on [...] January 2016. and [...]
February 2016. by the administration competent for OHL in a non-exhaustive manner, and then assessing
them, without taking into account all the conclusions derived from them, which resulted in the omission of the
circumstances regarding where the decision-making center of that company is located and that the company
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has sufficient and own technical and personnel base, all transported goods were inspected by the
abovementioned the company, which consequently caused an incorrect determination of the facts of the case;

b) by examining the collected evidence, in particular the testimony of witness AB and the power of attorney
granted to that witness by OHL, in a non-exhaustive manner, and then assessing them without taking into
account all the conclusions drawn from that evidence, which resulted in the omission of circumstances
regarding the failure to pay by T. T. sp.

z o. o. for transport services and the lack of personal and capital connections between these companies and the
unjustified "extension" of the content of the power of attorney to the company T.-T. for the sole reason that the
abovementioned the witness is the President of this company, which consequently resulted in an erroneous
determination of the facts of the case;

c) by examining the collected evidence, in particular the testimonies of DJ and RP witnesses (who are drivers)
in a non-exhaustive manner, which consequently resulted in an erroneous determination of the facts of the case
consisting in the assumption that the services specified on invoices issued by BK were not performed, and
therefore transactions between the applicant

and the above they were fictitious.

In its justification, the applicant alleged that the authorities had in no way addressed the objection as to the
scope of AB's authorization by OHL regarding the possibility of conducting banking transactions

and the resources of the Cypriot company. According to the applicant, the authorities wrongly considered that
OHL had [...] adequate personnel and technical facilities over which it had indirect control over T.-T.,
comparable to control over its own resources.

In response to the complaint, the authority requested that it be dismissed, maintaining its position in the case.

The Provincial Administrative Court considered as follows:

I. The action cannot be upheld, since the contested decision does not infringe the law. In accordance with art. 1
§ 1 and § 2 of the Act of July 25, 2002. - Law on the structure of administrative courts (Journal of Laws of
2017, item 2188), administrative courts control the correctness of challenged administrative acts, including
final decisions, taking into account the criterion of their legality. The decision is revoked if the court finds a
violation of substantive law to an extent affecting the outcome of the case, a violation of law giving rise to
resumption of proceedings or other violation of law that may have a significant impact on the outcome of the
case (Article 145 § 1 point 1 letter ac of the Act of August 30, 2002 - Law on proceedings before
administrative courts - Journal of Laws of 2018, item 1302, hereinafter: "Ppsa" ) or an error of law which is
the basis for annulment of the decision (Article 145 § 1 item 2 of the Ppsa). In examining the present case
according to the criteria presented, the Court did not find such a violation.

The dispute in the case concerns two issues, namely: 1) the place where the applicant provided transport
services to the Cypriot entity OHL and the authority questioned the reverse charge principle applied by the
Taxpayer; 2) the right to reduce the tax due by the input tax from invoices issued by BTBK to the applicant,
recognized by the authority as not reflecting actual business transactions

and in this connection the application of Art. 88 clause 3a point 4 lit. and the VAT Act.

First, the PAC considered that the facts adopted in the contested decision were correct and did not raise the
doubts of the Court. First of all, it should be stated that the evidentiary proceedings in tax matters are aimed at
establishing the actual facts in the context of a specific norm of substantive tax law. The principle of
completeness of evidence from art. 187 § 1 of the Act of August 29, 1997. - Tax Code (i.e. Journal of Laws of
2018, item 800 as amended) - hereinafter: "Op", does not mean that evidence should be taken even when all
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the circumstances disclosed in the case are sufficient to make a decision. The submission of evidence by a
party does not automatically result in their having to be taken into account and carried out. Tax authorities are
not obliged to admit any evidence proposed by a party, if other evidence is adequate and sufficient for the
correct determination of the facts (cf. judgment of the Supreme Administrative Court of January 20, 2010, II
FSK 1313/08 and of November 5, 2011, I FSK 1892/09). Evidence proceedings

in tax matters it is not an end in itself, but it is a search for an answer, whether in a given factual situation the
taxpayer's situation falls under the hypothesis (and consequently, the disposition) of a specific norm of
substantive tax law.

II. Referring to the first contentious issue, it should be stated that this issue was the subject of assessment by
the Provincial Administrative Court in Bydgoszcz in similar cases,

in which the applicant's complaints were dismissed by judgments of 11 December 2018, reference number
files I SA / Bd 560/18 and I SA / Bd 561/18 (final). Tut. The court shares the position presented in the
abovementioned judgments and will also use the arguments contained in them as adequate in the present case.

The complaint amounts to questioning the completeness of the evidence, in the absence of reference to the
scope of AB's authorization by OHL in terms of its ability to carry out banking transactions and dispose of the
funds of the Cypriot company. The complaint also alleged an erroneous assessment of the evidence in finding
that OHL had [...] adequate personnel and technical facilities over which it had indirect control in T.-T. limited
liability company limited partnership, comparable to control over own resources.

In the case, it concerned the application of art. 28b paragraph 1 and 2 of the VAT Act, according to which the
place of supply of services in the case of services rendered to the taxpayer is the place where the taxable
person being the recipient of the service has its registered office, subject to paragraph 2-4 and art. 28e, art. 28f

paragraph. 1 and 1a, art. 28g paragraph 1, art. 28i, art. 28j paragraph 1 and 2 and art. 28n. If the services are
provided for a permanent place of business of the taxpayer, which is located in a place other than his registered
office, the place of supply of these services is the permanent place of business.

As the authority assumed in the contested decision, "the place of performance of a given activity is the place of
its performance and, consequently, its taxation. The Act creates certain legal fictions indicating the place of
performance, which often has nothing to do with the physical place of performance of a given activity. This
results others due to the fact that for many operations it is impossible to determine the actual place of their
performance. All Member States of the European Union have similar regulations regarding the place of
performance (taxation). This is to prevent double taxation of the same transaction,

as well as situations in which the transaction would not be taxed in any country. Place of performance within
the meaning of the Goods Tax Act

and services means the place of taxation of the activity. In the current legal status, it has become a rule to
determine the place of providing services based on the place where the recipient has its registered office or
permanent place of business, or permanent residence or usual place of residence. (...) The regulations
regarding the determination of the place of supply of services seek to tax the service provided in the place of
its actual use, i.e. its consumption by the recipient - at his business premises, permanent place of business or
permanent place of residence or stay. The rule is then the tax settlement by the buyer under the so-called
reverse charge mechanism - the customer automatically calculates and deducts VAT in the declaration
submitted in the country of his registered office of business or place of business. The seat of the taxpayer is the
place where the business is registered. It is not disputed in the present case that OHL's headquarters are in [...].
[...] however, the provision of art. 28b paragraph 2 of the Act on tax on goods and services introduces an
exception to this rule - namely, when the services are provided for a permanent place of business of the
taxpayer, located in a different place from his seat, the place of rendering these services will be the permanent
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place of business. Settlement of tax on goods and services takes place then It is not disputed in the present case
that OHL's headquarters are in [...]. [...] however, the provision of art. 28b paragraph 2 of the Act on tax on
goods and services introduces an exception to this rule - namely, when the services are provided for a
permanent place of business of the taxpayer, located in a different place from his seat, the place of rendering
these services will be the permanent place of business. Settlement of tax on goods and services takes place
then It is not disputed in the present case that OHL's headquarters are in [...]. [...] however, the provision of art.
28b paragraph 2 of the Act on tax on goods and services introduces an exception to this rule - namely, when
the services are provided for a permanent place of business of the taxpayer, located in a different place from
his seat, the place of rendering these services will be the permanent place of business. Settlement of tax on
goods and services takes place then the place of providing these services will be a permanent place of
business. Settlement of tax on goods and services takes place then the place of providing these services will be
a permanent place of business. Settlement of tax on goods and services takes place then

in the country of permanent establishment. "

In the Court's view, that interpretation was correct and was not effectively contested by the applicant. The
authority is right in pointing out that pursuant to art. 44 Council Directive 2006/112 / EC of November 28,
2006. on the common system of value added tax (Official Journal EU L No. 347 p. 1 as amended), the place of
rendering services to a taxable person acting as such is the place,

in which the taxpayer has his business establishment. However, if these services are provided to a permanent
place of business of a taxable person who is in a place other than his place of business, the place of
performance of these services is the permanent place of business. In the absence of such a registered office or
permanent establishment, the place of supply of services is the place where the taxable person who is the
recipient of the service has a permanent place of residence or habitual residence.

It has been correctly cited that the provisions of the Goods Tax Act

and services, implementing provisions for this Act, and Council Directive 2006/112 / EC

of November 28, 2006 on the common system of value added tax (Official Journal EU L No. 347 p. 1 as
amended) do not define the concept of "permanent establishment". From the content of art. 11 of Council
Implementing Regulation (EU) No 282/2011

of March 15, 2011 laying down implementing measures for Directive 2006/112 / EC on the common system of
value added tax (OJ EU L 2011 77 p. 1), it follows that a "permanent establishment" is any place other than the
place of establishment economic taxpayer, which is characterized by sufficient stability and an appropriate
structure in terms of personnel and technical facilities to enable him to receive and use the services provided
for his own needs of this permanent place of business. It follows from the provisions of the Regulation that the
fact of having a VAT identification number is not sufficient in itself to consider that a taxable person has a
permanent place of business.

Undoubtedly, the permanent place of business of a taxpayer is taken into account only if it is characterized by
sufficient stability and an appropriate structure in terms of personnel and technical facilities to enable it to
supply goods or provide services in which it participates.

The authority aptly referred to the fact that the Court of Justice of the European Union in its judgments in
cases C-168/84 (Gunter Berkholz), C-190/95 (ARO Lease), C-260/95 (DFDS A / S) - recognized between
others that we have a permanent place of business (other than the taxpayer's place of business) in cases where
minimum human and technical resources are always present in that place, which allow us to perform the
services in an independent manner. On the other hand, in judgments C-260/95 DFDS and C-605/12 Welmory ,
the Court of Justice of the European Union considered whether another entity could constitute a permanent
place of business for the taxpayer.
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As a rule, there is no dispute that a foreign entity has a permanent place of business in the territory of a given
country, if, using infrastructure and personnel on its territory, it conducts activities in an organized and
continuous manner, under which it carries out activities subject to value added tax or as part of which he
receives and uses the services rendered and goods delivered to him. There is also no dispute and it is right to
state that a permanent place of business may arise in a situation where another entity provides the taxpayer
with his own personal and technical resources, but in such a situation the taxpayer must have control over the
personal and technical resources of another entity comparable to control over his own resources.

within the meaning of the Act on tax on goods and services.

In national case law, it is worth paying attention to the decision of the Provincial Administrative Court in
Wrocław, which on June 6, 2018. referred the following questions for a preliminary ruling to the Court of
Justice of the European Union regarding the interpretation of EU law: 1. Can the existence of a permanent
place of business in Poland within the meaning of Art. . 44 of Council Directive 2006/112 / EC of November
28, 2006. on the common system of value added tax (EU Official Journal of 11 December 2006 No. L 347, p.
1 et seq.) and Art. 11 paragraph 1 of Implementing Regulation (EU) No. 282/2011 of March 15, 2011. laying
down implementing measures for Directive 2006/112 / EC on the common system of value added tax (recast;
Official Journal of the EU of 23 March 2011, No. L 77, p. 1 and following)? 2. If the answer to the first
question is in the negative, is the third party obliged to analyze the contractual relations between a company
with its registered office outside the territory of the European Union and a subsidiary in order to determine
whether there is a permanent place of business in Poland by the first company? (v. reference number I SA / Wr
286/18). The decision contains a review of case-law and conclusions on the interpretation of the concept of
"permanent establishment", consistent with those adopted by the authority If the answer to the first question is
in the negative, is the third party obliged to analyze the contractual relations between a company with its
registered office outside the European Union and a subsidiary to determine whether there is a permanent place
of business in Poland by the first company? (v. reference number I SA / Wr 286/18). The decision contains a
review of case-law and conclusions on the interpretation of the concept of "permanent establishment",
consistent with those adopted by the authority If the answer to the first question is in the negative, is the third
party obliged to analyze the contractual relations between a company with its registered office outside the
European Union and a subsidiary to determine whether there is a permanent place of business in Poland by the
first company? (v. reference number I SA / Wr 286/18). The decision contains a review of case-law and
conclusions on the interpretation of the concept of "permanent establishment", consistent with those adopted
by the authority

in the contested decision and now accepted by the Court.

In its judgment of September 14, 2018, I FSK 1776/16, the Supreme Administrative Court also stated that in
art. 11 paragraph 1, in turn, the definition of "permanent establishment" was included. Pursuant to this
provision, 'for the purposes of applying Article 44 of Directive 2006/112 / EC, the place of business is any
place - other than the place of business of the taxable person referred to in Article 10 of this Regulation -
which is sufficiently stable and an appropriate structure in terms of personnel and technical facilities to enable
it to receive and use the services provided for its own needs in this permanent establishment. " Provincial
Administrative Court in Poznań in the judgment of November 23, 2017, I SA / Po 351/17, analyzing the
jurisprudence of the CJEU regarding a permanent place of business in the country, he noted an evolution in the
approach to assessing the use of services and supplies by foreign entities by foreign entities by domestic
entities. According to the Court, it can be concluded that the use of services of other entities or persons (in the
realities of analogous facts) under joint business arrangements by a foreign taxpayer allows the creation of an
economic platform in a country characterized by elements of permanence, which leads to the creation of a
place of business within the meaning provisions of the VAT Act.
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It is worth noting that the Provincial Administrative Court in Bydgoszcz assessed the situation of another
contractor in the same Cypriot company and came to the same conviction as currently adopted in this
judgment (see judgment of 25 September 2018, I SA / Bd 441/18).

Thus, the court here shares the view that, when determining whether a given entity has a permanent place of
business in a given country, it is necessary to consider whether it meets the following criteria jointly: stability
and independence of conducted activity, permanent presence of human resources (existence of personnel base
for conducting business)

and technical (existence of technical facilities for conducting business, e.g. buildings, warehouses, equipment).
The entity has a permanent place of business in the territory of the country, if using on the territory of that
country,

in an organized and continuous manner, conducts activities under which it carries out activities subject to value
added tax. It should be assumed that the technical infrastructure must be closely related to the performance of
activities subject to value added tax.

In the opinion of the Provincial Administrative Court, the arrangements in this respect were made

in all evidence (Article 191 Op), collected and examined

exhaustively (Article 187 § 1 Op). The body considered the individual evidence separately as well as in mutual
communication and addressed differences

in the collected evidence. He could be guided not only by knowledge, but also by life experience and his
reasoning was consistent with logic. The authorities examined all documents, referred to the findings of the
Cypriot authorities and questioned all persons whose data appeared at the stage of the proceedings, and their
knowledge could prove relevant to the case.

There can be no doubt that the transport services in question concerned routes outside [...], moreover, it was
about delivering goods from [...] and [...] to [...]. The submitted documents and testimonies of witnesses show
that the object of transport was diesel, which was loaded at [...] and [...], while the place of receipt of excise
goods / destination was in [...].

The applicant was an entity providing services organized by T.-T. based in [...]. In response to the authority's
inquiry given on [...] February 2016, the administration competent for OHL informed [...] that the information
it collected came from accountants. It was confirmed that the transactions between the applicant and OHL had
taken place. Agreements were made between the O. company and the Polish T.-T. company that was

and is a representative of O. in [...]. One of the tasks that T.-T. undertook to perform was to find entities
providing transport services in [...] for the activities of OHL. Separate agreements / contracts were concluded
with the applicant and her company. It was pointed out that OHL is a forwarding company, not a transport
company, which provides intangible services. The owner of the above the company is CC, and the
shareholders are AML

and AIL. Transactions were carried out by T.-T. acting as a representative of the company O .. The total
activity of OHL is conducted at [...] where the main office of the company is located

important decisions are made in it. OHL has its own employees and technical base, i.e. rooms intended for
business, technical equipment, telephone and internet lines. It is a forwarding company, not a transport
company, so it is not required to have fuel bases or similar equipment. [...] the company T.-T. she organized the
deliveries and transport orders for the applicant, who acted only as a collaborator
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with OHL under the concluded contract, whereas OHL could have a significant impact at any time on services
rendered, goods transported, etc. All transported goods were controlled by O., whereas T.-T. it was only a
company that cares about everything in [...]. T.-T. uses its facilities and employees in [...] to meet its
contractual obligations.

In addition, in response to [...] January 2018. the Cypriot tax administration said it had been informed by
accountants that they had lost contact with the OHL client and did not have any documents. The OHL entity
has been deregistered from the VAT register on [...] on [...] December 2016. Contrary to the complaint, the
authority referred to the information provided by the Cypriot tax administration on p. 6 of the contested
decision.

It should be emphasized that the applicant operated on the Polish market in cooperation

with T.-T .. Initially directly with this company, later via, which, however, did not change the rules of
cooperation, because it cooperated with the same people (T.-T. employees) both before and after the
introduction of the Cypriot company. The only change was the new contractor appearing on the documentation
(contract, invoices, bank account). The applicant had no contact with the Cypriot company. As she testified

on [...] November 2015 received orders from the forwarding company T.-T., which acts on behalf of the
Cyprus company OHL and organizes transports. After the applicant carried out the transport, VAT invoices are
sent to T.-T .. There is no knowledge as to T.-T. and the Cypriot company keep in touch. Cooperation

she established with OHL through T.-T. Sp. z o. o. Sp.k., since the beginning of its operation, it cooperated
only with the company whose president is AB. The applicant's husband had previously driven as a driver and it
was he who found out about this company, and thanks to him she made contact with the company T.-T .. AB
called and announced that there would be changes in his company and suggested that she start cooperation
with the Cypriot company OHL . Since then,

i.e. from May 2015 provides services exclusively to OHL. From T.-T. received a cooperation agreement with a
Cypriot entity. She signed her

at home and sent by post to the SP. She understood what she was signing because the contract was bilingual, at
the same time indicating that she knew English well enough to communicate, but not enough to understand the
content of the contract in English. She was not [...], she did not meet any representative of the Cypriot
company, she does not know who the representative is there, how many people work there and how big the
company is. All conversations are with T.-T. and she still organizes her transport. Invoices and originals of
CMR documents and service orders signed by her were sent to T.-T .. All matters related to transports were
organized by T.-T .. employees in the Bank [...] in which she has an account it was explained to her that money
for services rendered comes from O. which has a bank account created in the bank [...].

It should also be noted that T.-T. employees confirmed that there was no other contact with the Cypriot
company than the formal one and that the complainant had not changed after exchanging T.-T. on a Cyprus
company. PT, heard as a witness on [...] December 2015, testified that all documents created in T.-T. were
issued on behalf of OHL (e.g. orders, notifications, invoices for O. principals), while transport service
companies sent invoices issued to O. to T.-T., which then sent all documents to [...]. With the Cypriot company
OHL on behalf of T.-T. only the president contacted. He contacted the applicant by phone and e-mail, and sent
the notification to the e-mail address provided by AB to the clients of O. Only the company on behalf of which
she was commissioned to perform transport services changed. Previously, the same activities were
commissioned on behalf of T.-T., while from May 2015. PT acted on behalf of OHL. Previously, after the
transport had been carried out, the applicant issued invoices for performing the transport service for T.-T. she
had already issued them for OHL.
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ER, heard as a witness on [...] December 2015, testified that from around May 2015. T.-T. provides an office
service for OHL. As a rule, she issued invoices to OHL for office services, while the amounts to be included
on them were received from the president. She also indicated that OHL is the only company for which it has
issued invoices for performing office services. With the Cypriot company OHL on behalf of T.-T. only the
president contacted. Earlier, when T.-T. she acted as a freight forwarder, commissioned the complainant to
provide transport services on the basis of notifications, and after the services were received by post, documents
from the complainant's company together with issued to T.-T. an invoice for the transport service provided. In
turn, later - when they provided an office service to OHL - then ER

with CMR documents and orders. At the time of termination of cooperation with T.-T., Firma Handlowo-
Usługowo-Transportowa "A." MJ started cooperation with OHL.

EP heard as a witness on [...] December 2015. she testified that after completing the documents, she handed
them over to the president for sending. [...] after receiving data from the president, she issued an invoice for an
office service for OHL. With the Cypriot company OHL on behalf of T.-T. only the boss contacted and has no
knowledge of the circumstances of receiving T.-T. orders from OHL.

According to the Court, the above testimonies are consistent and logical. In addition, AB's testimony becomes
crucial, as the findings show that he was the only person who had contact with a Cypriot business company in
the field of transport services examined. What's more, he is the only person who could highlight what specific
activities were performed on [...] these services. Contrary to the claims of the complaint, the authority broadly
referred to their content and referred to them on pp. 10-12 of the contested decision. His testimony clearly
shows that the conclusion of the tax authority that the Cypriot company organized its forwarding activity in
[...] entirely within human resources and the facilities of T.-T .. is well founded.

It is clear from AB's testimony that the applicant has no direct contact with the Cypriot company - she only
contacts the company T.-T .. Firma T.-T. provides OHL with office services, checks documents, provides
assistance in establishing direct contact with subcontractors. Detailed terms of cooperation are specified in the
contract. The unbelievable translation is that AB was looking for an alternative, because T.-T. she stopped
providing forwarding services and among friends (probably it was a law firm) someone recommended this
company. As AB testified, the first contact with OHL was made by phone, later he went to [...] without
remembering where the contract was signed. During the meeting, he communicated in Polish and English. He
did not remember who the OHL representative was, although he pointed out that he was definitely a foreigner.
He did not know how big the company is, how many people work there. Talks took place in the office building
in the conference room with one person,

in the presence of an interpreter. To his knowledge, OHL deals with freight forwarding, but he did not know
whether he had his own rolling stock or had branches

in other countries and whether anyone [...] cooperates with her. Thus, his behavior falls within the framework
of self-reliance, also while securing a profit. AB informed that he is authorized to the bank account of the OHL
company, he has access to it and he sometimes makes transfers, among others for carriers, although he did not
remember whether or not specifically for the applicant he made transfers. The complete set of documents is
sent to [...] and transfers are made only after the documents have been accepted by OHL's accounting office
located on [...]. He also added that from the account of T.-T. no payments are made for transport services on
behalf of OHL.

Such independence, but also the continuity of operations on the Polish market is confirmed by the wide
spectrum of authorizations that T.-T has at its disposal. The quoted content of the agreements attached by AB
(pp. 10-12 decisions) leaves no doubt that the Cypriot company organized human resources and facilities
activity in [...], had an objectively permanent place of business in the territory of the country. In the territory
[...] - with the use of infrastructure and personnel - in an organized and continuous manner she carried out
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activities under which she carried out activities subject to tax on goods and services or under which she
received and used services rendered to her. There can be no doubt that the transport service concerned a route
beyond [...], moreover, it was about delivering goods from [...] and [...] to [...].

It is apparent from the material collected in the case that the applicant was an entity providing services
organized by T.-T. based

in [...]. The applicant operated on the Polish market in cooperation with T.-T., which even when this entity
began to introduce itself as an intermediary, nothing changed except formal provisions. The applicant had no
contact with the Cypriot company. This is a Polish company T.-T. she was involved in organizing deliveries
and transport orders for the applicant, who only acted as a collaborator with OHL under the contract, while
OHL could have had a significant impact at all times on the services rendered, goods transported, etc. All
transported goods were controlled by O. and T .-T. it was only a company that "keeps" everything in custody
in [...]. T.-T. used its facilities and employees in [...] to meet its contractual obligations. WSA notes that de
facto T.-T. before and after contact with the contractor with [...], she did exactly the same to the applicant. T.-T.
employees confirmed that there was no other contact with the Cypriot company than the formal one and that
the complainant had not changed after exchanging T.-T. on a Cyprus company. The court did not find any
contradiction of this position with the other evidence: testimonies of drivers (DJ, KU, RP) who confirmed the
route of the goods and the testimony of the applicant of [...] May 2017, when she could not provide any
specific information about her contacts with the company on [...].

This cannot be altered by the payments made in the complaint for transport services and the lack of personal
and capital connections between the companies. The authorities cited the applicant's statement that at the Bank
[...],

in which she has an account it was explained to her that the money for services rendered comes from O. which
has an account [...] created in the bank [...]. In turn, AB informed that he is authorized to the bank account of
the OHL company, he has access to it and he sometimes makes transfers, among others for carriers. The
complete set of documents is sent to [...] and transfers are made only after the documents have been accepted
by OHL's accounting office located on [...]. He also added that from the account of T.-T. no payments are
made for transport services on behalf of OHL.

The above means that only transfers were controlled [...] and bank accounts were opened to a Cypriot
company, which, however, does not contradict the established independence

and continuity of providing forwarding services under T.-T. resources, controlled through the provisions of
contracts that created an economic platform in the country with such elements of stability that determine the
place of business. This was enough to recognize [...] as the place of supply of services,

under art. 28b paragraph 1 and 2 of the VAT Act. Therefore, it does not matter in what character AB
performed, because whether he acted as the president of T.-T. cannot affect the correct assessment that the
activity was organized in [...]. It is unjustified to refer to the lack of personal and capital relations between
companies, as it is not necessary for the application of this provision. The appeal body correctly responded to
all grounds of appeal.

The Voivodship Administrative Court took into account that a certain danger for taxpayers may be the inability
to recognize [...] as a place of business when the contractor's headquarters is outside the country. In the
aforementioned decision of the Provincial Administrative Court in Wrocław from [...] June 2018, reference
number act I SA / Wr 286/18 it was noted that

in exceptional cases, it may even happen that the direct presence of a taxpayer on a given market is difficult to
distinguish from the presence of this entrepreneur through another entity (as a separate VAT taxpayer).
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However, the court in question came to the conclusion that in the present case the applicant had reason to at
least raise doubts and further clarify this issue.

The material of the case shows that her services were in no way performed on [...], she continued invariably
the same activities with the sole change of the forwarder's name. She herself did not act in the direction of his
change and did not contact any specific entity that could indicate this. The facilities of T.-T were definitely
sufficient for her activity. The authorities are right in saying that in this matter her testimony from May 2017.
are not specific and contradict the previous ones.

As a consequence of the findings cited and the evidence provided, it must be concluded that the complaints
regarding the applications of the authorities as to the place of supply of services are ineligible.

III. The subject of the dispute in the present case is also the justification of depriving the applicant of the right
to deduct input tax contained in three VAT invoices of 20 and [...] February 2016 issued by BTBK to document
the repair of the tractor and tanker semi-trailers (VAT included - [... ...] PLN). The body analyzed the
applicant's contractor's activities. With regard to BT, it was established that attempts were made to interrogate
BK, however, despite several calls for testimony as a witness for the issue of the abovementioned VAT
invoices, this contractor did not appear. The head of the Tax Office in I. carried out a tax audit against BK
regarding the tax on goods and services for the period from September 1 to December [...] 2015. It was found
that all addresses reported by BK were outdated in connection with business operations. BK did not submit
any related documents during the tax audit

with conducted business activity for the period from September to December 2015. From [...] September 2015.
he was an active taxpayer of goods and services tax, however

on [...] June 2016 The head of the Tax Office in I. removed him from the register of taxpayers of the tax on
goods and services - pursuant to art. 96 section 9 of the Act

about VAT, because he did not show up at the office, despite calls sent to him, he did not receive letters
addressed to him, he was not in touch with him and he stopped from the month of January 2016. submitting
VAT-7 declarations. By decision of [...] December 2016 The Minister of Development and Finance has deleted
the entrepreneur BK

from the Central Register and Information on Economic Activity, because the entrepreneur's entry contained
data inconsistent with the actual state of affairs.

In support of the abovementioned the decision indicated that the data regarding the main address of the place
of business - O. [...], the address for service - ul. [...]

in I. as well as the address of residence are false because BK does not live and does not operate at the
addresses indicated in the entry in the CEIDG. In addition, the Head of the Tax Office in I. conducted tax
proceedings against BK, which was completed by issuing a decision of [...] June 2017. (final), which includes
amount of tax liability referred to in art. 108 section 1 of the VAT Act. This decision shows that BK did not
submit any documents, did not provide any answers and did not submit any explanations. It was found that the
supplies of services indicated on the invoices issued by BK do not reflect actual business transactions.
Although the said decision concerns the tax on goods and services for the accounting periods of 2015, it does
not include the period covered by this proceeding, however, evidence shows that the mechanism of this
contractor's company in 2016. was identical.

From the testimonies of BK parents, it appears that in 2015 son (BK) conducted business activity by providing
transport services consisting of the transport of goods (i.e. meat, sausage) to V., with equipment belonging to
this entity, he ended this cooperation at the beginning of 2016, and is a cook by profession.
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From the testimonies of the applicant's employees employed as drivers - DJ and RP - heard as witnesses, none
of them knew BK, their name did not tell them anything and they did not know that the applicant had carried
out transactions with this contractor. Also AB, which in the period from February 4 to [...] May 2016. he was
employed as a driver and testified that he was unable to tell who repaired vehicles because it depended on
where they were on the route.

In turn, he was interviewed on [...] March 2017. The applicant did not remember in which town BK was
engaged in business. According to BK's services, they were recommended by friends, he was an active entity

at the time of service provision. The verification of contractors, as necessary, was carried out by Mrs. G. from
the tax office. The applicant did not know what qualifications BK had for the provision of vehicle repair
services.

In turn, to the record of the hearing as a party of [...] May 2017. testified that in the event that she bought parts
for the vehicle herself, repairs were carried out, among others BB. Vehicle repairs were carried out by
mechanics on an ongoing basis, as documented by invoices.

It is not insignificant that in the audited period the vehicle repair services for the applicant were performed by
four other entities which confirmed the provision of services to the Party and whose bodies did not contest as
real.

According to the Court, the authority reasonably claims that the evidence leads to the conclusion that BK did
not actually carry out business activity under the name BT, but only created the appearance of such activity.
There is no evidence that BK actually performed the vehicle repair services for the applicant. BK only took
actions aimed at simulating the conduct of business. BK's fictitious business activity is proved by the fact that:
the address indicated as the place of business (also specified on the invoices issued to the applicant) proved to
be false; BK did not employ employees and did not have education and professional experience in the field of
vehicle repair - he was a cook by profession. In addition, it did not have any technical facilities.

in the scope of value added tax only for the purpose of participating in the organized procedure of placing
"empty invoices" on the market. RBK boiled down to issuing invoices constituting the basis for creating
fictitious turnover at the next levels of turnover. At the same time, BK issued the first invoice to the applicant
on [...] February 2016, and this therefore took place before expanding the scope of business activity to include
maintenance and repair of motor vehicles, which he did only on [...] February 2016. to authenticate the
provision of services. BK has not submitted since January 2016. VAT-7 declaration and did not submit a tax
return about the amount of income (loss suffered) for 2016.

It should be noted that, apart from the invoices, the applicant did not submit any evidence of the services
rendered by BK or the payment made by it, which was to be carried out in cash. The employees employed by
the applicant in the position of drivers did not know BK.

According to the Court, correctly - based on all the evidence - a conclusion was made by the Director that
invoices issued by BTBK to the trade and service company "A." MJ do not reflect real business transactions.
The body of evidence has shown that in the present case we are dealing with the so-called strict invoices sensu
stricto, i.e. the documents themselves, which are not accompanied by the transactions indicated in them. The
evidence collected clearly indicates that the conclusion of the authorities is justified that the services indicated
on the invoices issued by BTBK have not been performed. The disputed transactions were not carried out
either by BK or by another entity operating

on his behalf or at his direction.

The authority is right that, apart from invoices, not only that there is no reliable evidence, but even
substantiating the actual performance of services by BK. Apart from issuing VAT invoices, there was no actual
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implementation of the services listed therein. The applicant could not provide any information regarding
cooperation with BK, she did not remember what specific vehicles were repaired, when and by whom, she did
not know in which town BK did business, nor what qualifications to provide vehicle repair services.

The court considered that the applicant knowingly had used invoices of an unreliable contractor. These
invoices did not document actual economic events. Therefore, the party could not purchase the goods from the
alleged service provider, because he did not make them, and no other source was indicated that would even
justify the fact of its performance at all. Therefore, in the absence of evidence that the service was carried out,
the Court agreed with the authorities that the invoices issued to the applicant had been put into legal circulation
in order to reduce the tax due. BK did not conduct actual business activity in the field of vehicle repairs, and
therefore did not act as a taxpayer for value added tax. The court rejected the thesis about the actual turnover
of the service, because apart from invoices, there is no evidence for this.

Consequently, the tax authority's conclusion that the evidence gathered indicates that in February 2016 is
accurate. The applicant did not purchase vehicle and semi-trailer repair services on the basis of the contested
invoices. The tax authority proved that BKBT did not sell the applicant the services listed

in questioned invoices. The invoices issued do not therefore reflect any real transactions, they are empty in the
strict sense.

In the light of the evidence gathered, the tax authority was also right not to believe the applicant's claims. It
should be pointed out that the reliability of evidence, e.g. from controlled evidence, should be assessed in the
context of other evidence. Only when the analyzed evidence finds confirmation in other evidence or existing
information logically follows from the course of events, can they be considered as those that should constitute
the basis for factual findings in a given case (cf. A. Hanusz, The actual basis of a tax settlement, Zakamycze
2004, p. 103). It should be emphasized that the applicant's claims regarding the purchase of services from BK
are not confirmed by other evidence collected in the case.

It should be noted that when there are opposing groups of evidence in a case, the factual findings must
necessarily conflict with one of them. In such a situation, the authority examining the case, within and within
the limits of the free assessment of evidence, has the right to reject it on the grounds that it is unreliable. When
assessing the testimonies of the abovementioned persons, the authority did not exceed the principle of free
assessment of evidence and rightly refused them credibility. The authority also pointed out the reasons for the
different assessment of evidence different from the taxpayer.

Therefore, in a situation where invoices issued by BK did not reflect the actual course of economic events, the
applicant's sole disposition of such invoices did not yet constitute a basis for deducting input tax. It should be
agreed with the tax authority that the disputed invoices were not accompanied by the provision of services by
the issuing entity. The main purpose of these transactions was to obtain a tax benefit in the form of deduction
of input tax resulting from the contested invoices.

It should be emphasized that pursuant to art. 88 clause 3a point 4 lit. and the VAT Act

in the event that the sale of goods or services has been documented by invoices or corrective invoices stating
activities that have not been made - these invoices do not constitute grounds for reducing the tax due and
refunding the tax difference or refunding the input tax. The right to deduct input tax is therefore not an
absolute right. This right results from art. 86 section 1 of the VAT Act, according to which, to the extent that
goods and services are used to perform taxable activities, the taxpayer referred to in art. 15 shall have the right
to reduce the amount of tax due by the amount of input tax, with a reservation not relevant in this case.
According to art. 86 section 2 point 1 lit. and the Act

for VAT, the amount of input tax is the sum of the amounts received by the taxpayer
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for the purchase of goods and services. The right to deduct input tax referred to in Art. 86 section 1 and 2 of
the VAT Act, therefore, involves the receipt of an invoice that documents the actual economic turnover. The
purpose of the invoice is to document existing economic events. The invoice should therefore properly reflect
the economic event in both subject and subject terms,

and the law of tax authorities is not limited to checking the way the invoice is prepared, but also extends to
checking the compliance of the data contained in this document with the actual state.

Article 86 1 and 2 of the VAT Act is an implementation of the previously applicable Art. 17 clause 2 lit. and
the Sixth Council Directive of 17 May 1977. on the harmonization of the laws of the Member States relating to
turnover taxes - a common system of value added tax: a harmonized tax base, and now Article 168 lit. and
Directive 2006/112 / EC of November 28, 2006. on the common system of value added tax. The
abovementioned provision of Directive 2006/112 / EC states that, provided that goods and services are used
for the purposes of concluded taxable transactions, the taxpayer is entitled to deduct from the tax which he is
obliged to pay, the amounts of value added tax due or paid on goods or services supplied or to be supplied to a
taxable person by another taxable person. This provision clearly indicates that the deduction is only available
in respect of tax resulting from an act performed by another taxpayer, and for the implementation of this right -
pursuant to art. 178 lit. and this directive - it is necessary to have an invoice issued in accordance with art. 220
- 236 and art. 238, 239 and 240 of the Directive.

It should be noted that in the judgment of the CJEU of June 21, 2012 in Cases C-80/11 Mahagében and C-
142/11 Dávid, the Court found that if there are indications to suspect irregularities or a breach of law, the
prudent entrepreneur should, depending on the circumstances of the particular case, obtain information about
the entity he intends to acquire goods or services to ensure that it is credible. At the same time, the Court
emphasized that Article 167, Art. 168 lit. a, art. 178 lit. a, art. 220 point 1 and art. 226 of Council Directive
2006/112 / EC should be interpreted as precluding national practice in which the tax authority refuses the
taxpayer the right to deduct from the amount of value added tax due the amount of that tax due or paid for
services rendered to him For this reason, that the issuer of invoices concerning these services or one of his
service providers has committed irregularities, without proving by the tax authority on the basis of objective
premises that the taxpayer knew or should have known that the transaction that would constitute the basis for
the right of deduction was related to a crime committed by the issuer of the invoice or another entity operating
at an earlier stage of trading. This view was repeated by the Tribunal in many subsequent judgments (e.g. in
the judgment of 6 December 2012, in case C- 285/11 Bonik EOOD; the judgment of 18 July 2013 in case C-
78/12 Ewita K EOOD) . that the transaction to be the basis for the right to deduct was related to a crime
committed by the invoice issuer or another entity operating at an earlier stage of trading. This view was
repeated by the Tribunal in many subsequent judgments (e.g. in the judgment of 6 December 2012, in case C-
285/11 Bonik EOOD; the judgment of 18 July 2013 in case C-78/12 Ewita K EOOD) . that the transaction to
be the basis for the right to deduct was related to a crime committed by the invoice issuer or another entity
operating at an earlier stage of trading. This view was repeated by the Tribunal in many subsequent judgments
(e.g. in the judgment of 6 December 2012, in case C- 285/11 Bonik EOOD; the judgment of 18 July 2013 in
case C-78/12 Ewita K EOOD) .

In the light of the above-mentioned circumstances, it is hard to suppose that the applicant was unaware that she
was involved in a fraudulent act. The applicant cannot hide behind good faith or lack of awareness, because it
is impossible not to know that services were not purchased from issuers of "empty" invoices, i.e. those which
are not accompanied by real economic turnover (cf. judgment of the Supreme Administrative Court of 17
March 2017). , I FSK 1969/14). In other words, finding that there has been no delivery of goods makes it
unnecessary to examine the taxpayer's good faith, since the lack of delivery means that the taxpayer has
knowingly deducted VAT from invoices that do not reflect the transactions actually carried out.
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In the complaint, the party claims that the fact that "employed drivers did not know the details of repairs
carried out by BK should not

in any way adversely affect the findings of fact made by the tax authorities. "In this regard, it should be noted
that the fact that no

of the drivers he did not associate the company of this contractor, he was raised as one

of the findings, not the only ones. Also, the cash form indicated by the authority for services for BK is
consistent with the overall arrangements,

from which it appears that this counterparty did not actually run a business. The applicant, citing randomly a
particular circumstance, omits completely the other findings of the authorities, which clearly show that BK did
not conduct business activity in the scope covered by the invoiced invoices and resulting from the assessment
of all evidence.

The evidence gathered shows that the contested invoices were not accompanied by any turnover in services.
Consequently, the party's claim that they were actually acquired should be rejected. This thesis is based on the
selective presentation of individual fragments of events or testimonies of witnesses, omitting those elements
which were unfavorable for the applicant. Such a selective presentation of the facts, in isolation from all the
evidence, does not give a full picture of the facts of the case.

As a result, it should also be excluded that BK promotes the provision of services, hiding the identity of the
actual provider.

The other provisions of the Tax Code have not been violated. The tax authority collected sufficient evidence to
make the decision, which it submitted to an exhaustive assessment. When considering this material, no
relevant evidence was omitted. By means of a logical argument, supported by the circumstances of the case,
the authority demonstrated the groundlessness of the party's claims. The fact that the assessment of evidence
gathered in a case is unfavorable for a taxable person does not mean that the decision complained of is
incorrect. The allegation of exceeding the limits of the free assessment of evidence raised by the applicant
would be justified if the authority actually omitted the relevant evidence for the resolution of the case, included
undisclosed evidence in the determination basis, violated the rules of correct logical reasoning, has failed to
give knowledge or experience in life. According to the Court, the authority has not failed to comply with any
rules or indications in this respect. The assessment of evidence does not go beyond the limits of the free
assessment of evidence. The authority also pointed out the reason for the different assessment of the evidence
gathered from the Taxpayer,

and this assessment was made in conjunction with the other evidence. In addition, the Director of the Tax
Administration Chamber, in the justification of the decision, cited both the legal provisions applied and,
pointing to their content, referred to specific elements of the facts of the case.

IV. Bearing in mind that the authority has not violated the provisions of law indicated above

in the complaint, pursuant to art. 151 ppsa, the court dismissed the complaint in its entirety


