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Orderly

amending and supplementing Law no. 227/2015 regarding the Fiscal Code

Pursuant to art. 108 of the Romanian Constitution, and Article 1 pt. I.5 of Law. 262/2019 empowering the Government to issue ordinances,
Art. I. - Law no. 227/2015 regarding the Fiscal Code, published in the Official Gazette of Romania, Part I, no. 688 of 10 September 2015 and subsequent amendments, modified and supplemented as follows:

1.  Article 13 (1), after e) the following two new letters, f) and g), as follows:
"f) Foreign legal persons resident in a third country which operates in Romania through one or more items treated as permanent establishments, in the cases involving the existence of treatments uneven elements hybrid treatments uneven fiscal residence as they They are covered in Chapter III 1;
g) tax transparent entity, regarding situations which imply the existence of uneven treatment of inverted hybrid elements as they are governed by art. 40 7. "
2. Article 13 (2), point j) shall be amended to read as follows:
"j) tax transparent entity with legal personality is not the case in para. (1) g). "

3. In Article 401 after paragraph 4, insert a new paragraph, paragraph 41, as follows:
"41. For the purposes of art. 406 and 407:
 a) if the uneven treatment of situations arising under pt. 11 subparagraph of this Article a) sub point. (Ii) - (v) or a double deduction, and that if the adjustment is required under Art. 406 par. (3) or art. 407, the definition of the associate is altered so that the required percentage of 25% is replaced by a required percentage of 50%;

b) a person acting jointly with another person in terms of voting rights or capital ownership entity is considered owning a stake in relation to all voting rights in the entity or capital ownership entity which held by another person; 

c) associated undertakings also means an entity that is part of the same consolidated group for the purposes of financial accounting as a taxpayer, a company in which the taxpayer has a significant influence over the management or a company that has a significant influence on the taxpayer . "
4. In Article 401, after paragraph 10, four new points, points 11, 12, 13 and 14, as follows:
"11. uneven treatment of the hybrid elements- a situation involving a taxpayer or entity in the art. 406 par. (3), and lead to uneven treatment of the double deduction without inclusion or deduction; within the meaning of this definition are taken into account:

a) deduction without inclusion occurs when:

(I) the payment is made under a financial instrument and it is not to be included in a reasonable time and the uneven treatment may be due to differences in the classification of that payment instrument. For the purposes of this paragraph, a payment under a financial instrument is treated as included in income in a reasonable time, if the payment is included the jurisdiction payer a fiscal period that begins within 12 months from the end of the tax payer or reasonable to provide that payment will be covered by the jurisdiction of the payee in a future fiscal period and payment conditions are expected to be made between independent enterprises;

(Ii) payment is made to an entity hybrid and treatment uneven is the result of differences in the allocation of payments to hybrid entities under the law of the jurisdiction in which the entity Hybrid is established or registered, and the law of the jurisdiction of any person participating in hybrid entities concerned;

(Iii) the payment is made to an entity with one or more permanent establishments and treatment uneven is the result of differences in the allocation of payments between headquarters and the permanent establishment or between two or more permanent establishments of the same entity under the laws of the jurisdiction in which operating entity;

(Iv) the payment is made to a permanent establishment ignored;

(V) payment is made by an entity hybrid and uneven treatment is the result of the payment is ignored under the laws of the jurisdiction payee;

(Vi) the payment is a payment envisaged between headquarters and the permanent establishment or between two or more permanent establishments and uneven treatment is the result of the payment is ignored under the laws of the jurisdiction payee; 

b) payment representing a yield on a financial instrument transferred does not lead to uneven treatment of hybrid components under point a) sub point. (I) if the payment is made by a financial trader in a hybrid transfer regulated market, provided that the payer jurisdiction to impose financial trader including all amounts received in connection with the financial instrument transferred;

c) only appears uneven treatment under subparagraph a) sub point. (V) and (vi) and a double deduction to the extent that jurisdiction payer allows the deduction is offset by an amount which is not dual income inclusion;

d) treatment unevenly is not considered treatment uneven elements hybrid, unless that occurs between associated enterprises, between a taxpayer and an associated enterprise between headquarters and the permanent establishment between two or more permanent establishments of the same entity or under an agreement structured;

e) for the purposes of section. 11 of Art. 401, art. 406, art. 407 and Art. 408, the terms and expressions below:


(I) uneven treatment - double deduction or deduction without inclusion;

(Ii) double deduction - a deduction of the same payments or same expenses or losses in the jurisdiction in which originated the payment shall be borne expenses or suffered losses in the jurisdiction payer, and in another jurisdiction, that jurisdiction investor. In case of payment by a hybrid entity or a permanent establishment payer's jurisdiction is the jurisdiction in which he resides or is situated hybrid entity or permanent establishment;

(Iii) deduction without inclusion - deduction for payment or payment expected between head office and the permanent establishment or between two or more permanent establishments in any jurisdiction in which the payment or payment expected is treated as made in the jurisdiction payer without inclusion appropriate for tax purposes the same payments or payments envisaged jurisdiction payee. Jurisdiction payee is any jurisdiction in which the payment or payment expected is received or treated as received in accordance with the laws of any other jurisdiction;

(Iv) deduction - the amount is treated as deductible from the taxable profit / income taxable under the laws of the jurisdiction payer or investor. The deduction / deduction for payment means that after a relevant measure of the character and how to treat payment in accordance with the laws of the jurisdiction payer, payment is taken into account as a deduction or a tax exemption equivalent tax under the law of that jurisdiction when calculating the net income of the taxpayer;

(V) inclusion - the amount taken into account in calculating tax / income taxable under the laws of the jurisdiction payee. A payment under a financial instrument should not be treated as included to the extent that payment qualify for any tax advantage solely due to how the payment qualifies under the laws of the jurisdiction payee;

(Vi) dual income inclusion - any item of income which is included under this title both in and under the laws of other jurisdictions involved in the occurrence of uneven treatment; 
 (Vii) financial instrument - any instrument, provided that generate financial return or a return on equity that is taxed based on tax rules debt, equity or derivatives in accordance with the laws of the jurisdiction of the payee or the transfer of the payer and includes a hybrid; 

(Viii) transfer hybrid - any agreement on the transfer of a financial instrument, where the return of the financial instrument transferred is treated for tax purposes as obtained simultaneously by more than one party to the agreement; 

(Ix) tax benefit - a tax exemption, a reduction in the tax rate or any credit / tax refund, other than a tax credit for withholding tax; 

(X) entity hybrid - any entity or arrangement is considered / regarded as a taxable entity under the existing legislation in a jurisdiction and whose / which revenues and expenses are treated as income and expenses of one or more other persons under the laws of another jurisdiction; 

(Xi) person - a person or entity;
(Xii) permanent ignored - any entity that is treated as giving rise to a permanent establishment under the law of the jurisdiction in which the head office and not treated as giving rise to a permanent establishment under the laws of the other jurisdiction;
(Xiii) financial trader - a person or entity that operates the purchase and sale of financial instruments on a regular basis and in their own names for profit;

(Xiv) the regulated market hybrid transfer - transfer any hybrid financial concluded a trader held ordinary course of business and not as part of an agreement structured; 
 12. The consolidated group financial accounting purposes - a group composed of all entities that are fully included in the consolidated financial statements prepared in accordance with International Financial Reporting Standards or national financial reporting system of a Member State;

13. structured agreement - any agreement involving an uneven treatment of hybrid elements in uneven treatment price is fixed in terms of the arrangement or agreement was designed to result in an uneven treatment of hybrid elements, unless not it could reasonably expect that the taxpayer or associated undertakings are aware of the uneven treatment and he / she did not receive a part of the tax benefit resulting from the uneven treatment of hybrid components. "
5. The article 406 is amended to read as follows:
"Art. 406 Uneven treatment of hybrid components

(1) If there is an uneven treatment of hybrid elements that results in a double deduction applies to one of the following rules:

a) in the case of a taxpayer who carries in another jurisdiction, through a permanent establishment or holds an establishment hybrid set / registered in another jurisdiction, not given deduction for the amount duplicated in relation to a payments / expenses Support / losses of the permanent establishment / hybrid entity, deducted the jurisdiction of establishment / permanent establishment registered or hybrid entity;

b) in the case of hybrid entities / entities treated as permanent establishment is not given deduction for payment made, the expenditure incurred or loss suffered by it, to the extent that the jurisdiction of its investee granted deduction for the amount of duplicated related payment / expense / loss the entity;

c) any deduction for your payment, expense or loss incurred by a taxpayer is eligible for compensation include dual-income, whether they appear in the current fiscal period or in the future. 

(2) If there is an uneven treatment of hybrid elements which results in a deduction not include one of the following rules apply: 

a) the taxpayer has the capacity of payer, it is not given deduction for payment made; 

b) where the taxpayer is the beneficiary of a payment, it includes the taxable income the amount of that payment if the jurisdiction in which they originated allowed payment to be deducted. 

(3) A taxpayer is not given the right to deduct from the payment to the extent that the payment funds, directly or indirectly, deductible expenses which result in treatment uneven elements hybrid through a transaction or a series of transactions between undertakings associated or completed as part of a structured agreement, unless one of the states involved in the transaction or series of transactions equivalent adjustment made in relation to such an uneven treatment of hybrid components. 

(4) exclude from the scope of para. (2):

a) point b) uneven treatment of hybrid elements as defined in Art. 40 1 pt. 11 subparagraph a) sub point. (Ii), (iii), (iv) or (vi);

b) letter a) and lit. b) uneven treatment of hybrid components resulting in a payment of interest under a financial instrument effected by an associated undertaking, where:

(I) the financial instrument has features conversion of bail or reduction of book value; 

(Ii) the financial instrument has been issued for the sole purpose of meeting the requirements of applicable loss-absorbing capacity of the banking sector and financial instrument is recognized as such requirements for loss absorbency capacity to apply the taxpayer;

(Iii) financial instrument was issued:

(A) in relation to financial instruments with characteristics conversion, bail or reduction of the carrying amount at the level of a parent; 

(B) at a level necessary to meet the requirements applicable to the capacity to absorb losses; 

(C) as part of a structured agreement; and

(Iv) net consolidated group total deduction under the Agreement shall not exceed the amount that would be raised if the taxpayer would have issued such a financial instrument directly on the market. 

This letter b) shall apply until December 31, 2022.

(5) În măsura în care un tratament neuniform al elementelor hibride implică venitul unui sediu permanent ignorat, care nu face obiectul impozitării în România, prin care un contribuabil cu rezidența fiscală în România își desfășoară activitatea într-un alt stat membru/stat terț, contribuabilul român include în baza impozabilă veniturile care, în caz contrar, ar fi atribuite sediului permanent ignorat. Această regulă se aplică, cu excepția cazului în care România scutește veniturile respective în temeiul unei convenții de evitare a dublei impuneri încheiate cu un stat terț. 

 (6) To the extent that a transfer hybrid is designed to generate a reduction in withholding tax for payment arising out of a financial instrument transferred by several parties involved, the benefits of such a reduction is limited in proportion to net income taxes on such payments. "

6. After Article 406, four new articles, articles 407, 408, 409 and 4010, as follows:
"Art. 407Uneven treatment of hybrid elements reversed 
(1) În cazul în care una sau mai multe entități nerezidente asociate care dețin în total o participare directă sau indirectă de minimum 50% privind drepturile de vot, capitalul sau cota de profit într-o entitate hibridă înregistrată sau stabilită în România, sunt situate într-o jurisdicție sau în jurisdicții care tratează respectiva entitate hibridă ca pe un contribuabil, entitatea hibridă este considerată rezident fiscal în România și i se percepe impozit pe profit, potrivit prevederilor prezentului titlu, în măsura în care venitul entității hibride nu este impozitat într-un alt mod în temeiul legislației din oricare altă jurisdicție implicată. 

(2) Para. (1) does not apply to collective investment established in Romania, which takes the form of a fund or body investment holding range, and holding a diversified portfolio of securities and subject to rules on investor protection, according special laws on the matter, including investor protection.

Art. 408   Treatments uneven fiscal residence 
To the extent that the amounts of payments, expenses or losses incurred by a taxpayer who is resident in Romania and in another tax jurisdiction, are deductible from the taxable base in both jurisdictions taxpayer is not given the right to deduct where other tax jurisdiction allows duplicated deduction be matched with income which is not dual income inclusion. If the other jurisdiction is also a Member State pursuant to a convention for the avoidance of double taxation concluded between Romania and that State, the taxpayer is not regarded as tax resident in Romania, he is not granted the deduction for payments / expenditure / such losses.

Art. 409 The use of standards developed by the Organization for Economic Co-operation and Development in the uneven treatment of hybrid components
In application of art. 406-408 are used and rules / concepts / definitions / examples developed by the Organization for Economic Co-operation and Development contained in its report on neutralizing the effects of schemes based treatment uneven elements hybrid action 2 - Final Report 2015, as amended and supplemented.
Art. 4010 Compatibility with EU law
The provisions of this chapter transposes Directive 2016/1164 / EU of 12 July 2016 laying down the rules against practices to avoid tax obligations which directly affect the functioning of the internal market, published in the Official Journal of the European Union, series L no. 193 of July 19, 2016, and those of Directive 2017/952 / EU of May 29, 2017amending Directive (EU) 2016/1164 as regards the uneven treatment of hybrid elements involving third countries, published in the Official Journal of the European Union, series L no. 144 of 7 June 2017. "
7. Article 267 (2) and (3) shall be amended to read as follows:
"(2) The following territories not forming part of the customs territory of the European Union are excluded from the European Union in terms of tax:
 
 a) Federal Republic of Germany:

 
 1. The island of Heligoland;

 
 2. Busingen territory;

 
b) Spain:

 
 1. Ceuta;

 
 2. Melilla;

 
 c) Italy:

 
 Livigno.

(3) The following territories forming part of the customs territory of the European Union are excluded from the European Union in terms of tax:

 
a) the Canary Islands;

 
b) French territories referred to in art. 349 and Art. 355 par. (1) of the Treaty on European Union;

 
c) Athos;

 
d) Aland Island;

 
 e) the Channel Islands;


f) Campione d'Italia.

g) Lugano Italian waters of the lake. " 
8.After Article 270, insert a new article, art. 2701, as follows:

"Art. 2701

Stocks available to the customer

(1) The transfer by a taxable person of goods forming part of his business assets to another Member State under the regime of stocks available to the customer is not treated as a supply of goods for consideration.

(2) For the purposes of this article, it is considered that the system of stocks are available to the customer when the following conditions are met:

a) the goods are dispatched or transported by a taxable person or a third party on his behalf to another Member State to supply such goods in that Member State at a later stage after arrival, to another taxable person who is the right to take possession of those goods in accordance with an existing agreement between both taxable persons;

b) the taxable person consigning or transporting goods has not established the economic activity nor has a fixed establishment in the Member State to which the goods are dispatched or transported;

c) the taxable person to whom they are to be delivered goods is identified for VAT in the Member State to which they are dispatched or transported goods and both his identity and registration code for VAT purposes assigned to it by the Member State They are known by the taxable person referred to in subparagraph b) when the dispatch or transport. If the goods are dispatched from another Member State in Romania, registration code for VAT purposes of the taxable person for whom the goods, is the registration code for VAT purposes assigned according to art. 316 or 317;

d) the taxable person consigning or transporting goods registered transfer of property in the register provided in Art. 321 par. (6) where the goods are dispatched or transported from Romania in another Member State, or where the goods are dispatched or transported from another Member State in Romania, in the relevant register under the provisions of that Member State and include identity taxable person acquiring the goods and the registration code for VAT purposes assigned to it by the Member State to which the goods are dispatched or transported summary declaration referred to in art. 325 or correspondent this article in its law of dispatch or transport.

(3) If the conditions set out in par. (2) and transfer the right to dispose of goods as owner by the taxable person referred to in para. (2) c) takes place within the period referred to in para. (4) when the transfer is considered:

a) confirm that the delivery of goods in accordance with art. 294 par. (2) a) of the taxable person who sent or transported goods, either itself or through a third party, where Romania is a Member State of which have been dispatched or transported goods, and a purchase intra-Community Member State of destination;

b) confirm that the Community acquisition of goods in Romania by the taxable person to whom the supply is concerned, according to art. 273 par. (1), where Romania is a Member State that have been dispatched or transported goods, and intra-Community supply in the Member State where the goods were dispatched or transported.


(4) If within 12 months from the arrival of the goods in the Member State to which they were dispatched or transported, the goods have not been delivered to the taxable person to whom were listed for par. (2) c) and paragraph. (6) and does not occur at any of the circumstances mentioned in para. (7), it is considered that:

a) there is a transfer within the meaning of art. 270 par. (10) and (11) the day following the expiration of 12 months, where Romania is the Member State in which the goods were dispatched or transported, and an intra-Community acquisition in the Member State of destination;
 
b) there is an intra-Community acquisition within the meaning of art. 273 par. (2) a) the day following the expiration of 12 months, where Romania is the Member State to which the goods were dispatched or transported, and transfer the Member State from which the goods were dispatched or transported.

(5) It is not considered that there is a transfer within the meaning of art. 270 par. (10) and (11) if the following conditions are met:

a) the right to dispose of the goods have been transferred, and those goods are returned in the Member State of which have been dispatched or transported within the period referred to in para. (4); and

b) the taxable person who sent or transported goods return their records in the register provided in Art. 321 par. (6).

(6) If the period referred to in paragraph. (4) the taxable person referred to in para. (2) c) is replaced by another taxable person does not consider that there is a transfer within the meaning of art. 270 par. (10) and (11) at the time of replacement, with the following conditions:

a) all the other conditions applicable to par. (2); and

b) substitution shall register the taxable person referred to in para. (2) b) the register provided for in art. 321 par. (6).

(7) If within the period specified in par. (4) are no longer satisfied any of the conditions set out in par. (2) and (6) in accordance with Art. 270 par. (10) and (11) is considered to be a transfer of goods when that condition is not met.

(8) Where goods are supplied to a person other than the taxable person referred to in para. (2) c) or par. (6) the conditions set out in par. (2) and (6) it is considered that cease to be met immediately prior to such delivery.

(9) Where goods are dispatched or transported to another country than the Member State of which were transferred to initial conditions set out in par. (2) and (6) it is considered that ceases to be satisfied immediately before the start of such shipments of such transport or in another country.

(10) In the case of destruction, loss or theft of goods, the conditions set out in par. (2) and (6) shall be deemed to cease to be met at the time when the goods have actually been lost, stolen or destroyed or if it is impossible to determine that date, the date it was found missing or destruction of property ."
9. In Article 275, after paragraph (8) the following three new paragraphs, para. (9) - (11), as follows:
 
"(9) Where the same goods are delivered sequentially and are dispatched or transported from one Member State to another Member State directly from the first supplier to the last customer in the chain dispatch or transport is assigned to only supply made by the operator between.

(10) Notwithstanding the provisions of paragraph. (9) the dispatch or transport is awarded only to the supply of goods made by the operator intermediary if the operator intermediate announced its supplier code of its registration for VAT purposes which was issued by the Member State of dispatch or transported the goods.

(11) For the purposes of this Article, "intermediate operator" means a provider of chain other than the first supplier in the chain, consigning or transporting goods, either by himself or through a third party acting on his behalf. "
10. In Article 294 (2), letter a) is amended to read as follows:
"a) intra-Community supplies of goods to a person taxable or non-taxable legal by a person acting as such in another Member State than that in which dispatch or transport, communicating to providing a valid registration code for VAT purposes assigned by the tax authorities of another Member State, except:

1. intra-Community supplies made by a small, other than intra-Community supplies of new means of transport;

2. intra-Community supplies which were under the special regime for second-hand goods, works of art, and antiques, according to art. 312; "
11. In Article 294, after paragraph (2) insert a new paragraph, para. (21), as follows:

"(21) The exemption provided by paragraph. (2) a) does not apply where the supplier has not complied with the requirement in art. 325 par. (1) to submit a summary declaration or summary declaration submitted by it does not contain the correct information on this delivery as required under art. 325 par. (3), unless the supplier can duly justify deficiency in the satisfaction of the competent tax authorities. "

12. In Article 321, after paragraph (5) the following two new paragraphs, para. (6) and (7), as follows:

"(6) Every taxable person transfers goods in stock to the customer regime provided for in art. 2701 keep records enable the tax authorities to verify the correct application of Article. This register contains information according to Article 54a para. (1) Implementing Regulation (EU) No. 282/2011, as amended and supplemented.

(7) Every taxable person to whom the goods are supplied under the scheme stock to the customer provided art. 2701 keeps a register of goods. This register contains information according to Article 54a (2) of the implementing Regulation (EU) No. 282/2011, as amended and supplemented. "

13. In Article 325, after paragraph (1) insert a new paragraph, para. (11), as follows:

"(11) Every taxable person entered on the declaration summary information on the identity and registration code for VAT purposes of taxable persons whom they are intended goods dispatched or transported within the regime of stocks available to the customer under the conditions laid down in art. 2701 and of any changes to the information provided. "

14. In Article 325 (2) is amended to read as follows:
"(2) The summary declaration shall be made using the model established by order of the President of ANAF, for each calendar month in which the tax becomes chargeable operations referred to in para. (1) respectively for each calendar month in which the goods are dispatched or transported within the regime of stocks available to the customer. "
15. Article 337 (2), points f) and g) is repealed.
Art. II.- Notwithstanding the provisions of art. 4 of Law no. 227/2015 regarding the Fiscal Code, as amended and supplemented, the provisions of this Ordinance shall enter into force on its publication in the Official Gazette of Romania, Part I,

This Ordinance transposes the provisions on the treatment of uneven elements hybrid of Directive 2016/1164 / EU of 12 July 2016 laying down the rules against practices to avoid tax obligations which directly affect the functioning of the internal market, Directive 2017/952 / EU Council of 29 May 2017 amending Directive (EU) 2016/1164 as regards the uneven treatment of hybrid elements involving third countries,Directive (EU) 2018/1910 of the Council of December 4, 2018 amending Directive 2006/112 / EC concerning certain rules to harmonize and simplify the VAT system for the taxation of trade between Member States and the Directive (EU) in 2019 / 475 of 18 February 2019 amending Directive 2006/112 / EC and 2008/118 / EC as regards the inclusion of Italian village Campione d'Italia and the Italian waters of lake Lugano in the customs union and in the territorial application of Directive 2008/118 / EC.
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